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' herelied on Jobi v. Houlditch, 1 Burr. 578. 
condition of paying c coſts is a ne 


„ bin ing money into court. But it nom a 
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 Macponaip, Chief Baron,—The. plaintiff. may 


inclined, from many circumſtances, to accept leſs 
than his demand.” It is therefore no admiſſion of the 


ſum accepted being the w 
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Peri? Morris being poſſeſſed of con fiderab e re U 
and ſome perfonal eſtate, by his will Have a 1% 
re his three daughters each 5001, to be P 
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any 
et the end of five years after hig 
will was, 40 l. ſhould be paid to 


during her x al life or lives, and the 
pgs, e ſhook be: equally divided 


the e who died within five years after the 
death of the teſtator, leaving the plaintiff, her only 
child, her ferviving. The 

eſtates in diſcharge of the 

from the death of the teſtator. The Fr Ojeland 
conveyed his intereſt in the lands ſo conveyed to the 
defendant Dappa, as having veſted in his wife under 
the will, immediately on the deeeaſe of the teſtator. 
The plaintiff claimed the ſaid ſum of 500 J. as not - 
having veſted in his p, but in him, by her dying 
before the expiration o the five. years, e 


Fg 


20. a different benefit, an annvi 
this excludes the idea of os. tey 
daughters is only 
It ying with t iſſue wi in the five venrs- 
Then the laſt clauſe ns Wir ſum, which was 
not before veſted i in any perſon, does at the end of the 
Five years veſt in | 
Peers: for the defendant Duppa,—The 10 
is to the daughters only, ſub & to the iti 
their having children living at the time 
is clear that the fon has an option of paying the leg 
at any time within the five years, if the daughter ſhall 
_ #ben have iſſue; that is, at the time of 
And he did in fact pay it, by conveyin leaſe 
while the daughter was alive and had iſſue. He is * 
to pay intereſt for the legacy for ſo many of the five ; 
ſears as it ſhall be unpaid; then he might pay the 
te Xeginning of the period, and there muſt. 
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- the daughter. is made: ſubje® to ide chance of be- 1 — 
ing diveſted, in the event of her being alive without * > 
iſſue at the end of five years. If ſhe dies without © IE „ 
iſſue in that period, it is provided, that the: are hal 
ſurvive to the other daughters; and the benefit of 2 
ſurvivorſhip is extended to the iſſue of a deceaſed oo 
daughter. "This clauſe does not relate to any intereſt o— 85 3 
in the 3 _ _ 5 e 5 to. | the | > en 
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MacponaLD, Chief Baron The will is inartifi- - - 3; „ 
cially drawn, but the intent of the teſtator ſeems very ; 
clear: If the five years was meant as a flvating period, EEE 
at any part of which the ſon had it in his option by | 
payment to render the legacy a veſted intereſt, he 
teſtator would hardly aſterwards uſe the words they 
alive; that reduces it to a definite period, the expi--0 
ration of the five years. He goes on to give. intereſt = 
for ſo many of the five years to be expired, as the ſon. 
ſhould keep it in his hands the expiration. of the 
five years is therefore clearly. marked as the date of 
the legacy being due, It is intended merely as a benefit 8 
to the ſon that he is allowed to liberate himſelf from 

payment of. intereſt by paying the money ſooner. The 
will adverts to a want of iſſue at the end of five years, 
and gives an annuity only in that caſe ; then that is the 
period of the legacy veſting either in the mother, or in 
the iſſue in the caſe of her death. The general meaning 
of the teſtator ſeems to be this : If the daughter is alive, 
and has iflue at the end of five years, the legacy veſts 
in her; if her iſſue only are then alive, in them. If he 
is then living, but without iſſue, ſhe has only. the an- 
66 2 3 nuity. 
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yment of the whole coſts then incurred. 
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The defendant pleaded an a 
deducing his claim under the ſame conveyances ſer up 
by the bill. The plea ſtated the premiſes to conſiſt 
of a meſſuage and ter t; (as ĩt w ominated. it 
the conveyances,) and averred, that wer were the. 
ſame which were meant 1 the bill. | 


acres z and that the p 


Plumer and Short for the ple: 
* tehement” might relate to any 
e 24 
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- promiſſory note from the plaintiff for m 5 
at play, and had commenced an action at law — 


declared null, and tl at = tee, might hi 3 5 4 


creed to deliver up the ſame, and might be reſtrai 


"ip injunction from negotiating i „„ 
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is ſuit was not warranted by the 
ac. 14., 18 G. 2. c. 34., or any gther upon this ſub- 
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tutes 9 


0 ject. Thoſe ſtatutes take two methods to prevent 
| gaming; the one by declaring all ſecurities for money 
I! won at play null and void; the other by giving an 

; action to recover money loſt at play and paid. In: 

\ the latter caſe it is enacted, by both theſe acts, that 

| vity may enforce a diſcovery upon the ſubject, and 
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Ss contrary to the ts os of courts Lat eqvlth, xj} ST Y | | 2 
729 8 it goes to aſſiſt a forfeiture in violation of the contract „ 
: of the parties. It is therefore to be taken ſtrifily, 5 L 
N The juriſdiction of equity is confined by the ſtatutes „% is. 
7 wake. — and paid, and te in= © | 
5 auity being expreſsly given in that „ 
"XY Burton and Lewis contra. Even beſore theſe las 
LY tutes, one could not recover on ſecurities given for 
5 gaming debts:; 14 Vin. Ar. tit. Caming (A). 1 Salk. 
A 344. Carth. 356. 5 Mod. 175. 1 and equity inter- 
: fered to avoid ſuch ſecurities. 14 Vin. tit. Gaming (D). 
1 2 Cromer. v. .Champney, Toth. 81. 5 Hubbard v. Lord 
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| Crompton, Toth. 81. Sucklyn v. Morley, Toth. $4. 
Delabarr V. Cox, Toth, 86. . . ; : 


o * ” - 
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Courts of equity have conſidered che law which 
awards ſecurities for gaming ttanſactions, as.a regula- 
tion of public policy which di to be encouraged. 
Fleetwood v. Janſen, 2 Atk. 467. 


; But, upon | the.general principles of equity, this ſe- 
TN. curity being void, we are entitled to a diſcovery of that 


fact, and to have the void ſecurity delivered vp. 
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4 Plumer, amicus curie, mentioned the cafe of Me- 
a man v. '. (ante, vol. 2. p. 51 9.) as exactly in 
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3 This bill ſtated char the plaintif held 1 


Philips, who had received”) 
er fipuldrion that 


7 to retain the value of 
injunction till 


NSE moved to juſtify 
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Dauncey objected th at. there were added bail, 
thar the notice of t ing added and of their juſti- 
„ fying 


x PO 


1 1 Eh (vide mite, wil. 2. p. 564,) The pr 5 
was, however, declared by the officers to be otherwiſe, 8 


Tous plea came on to be 

the former ſtatement it apy 
award, the arbitrators | 
ſhould, as between the partners, be conſidered as 


Ia addition to VI. ante, vol. 4. 


diſcharged by the phintiff, and for a contribution to 


which this bill was filed, wete incurred by the _ | 

nerſhip. be 1 | Fu * e 5 5 
The Court thought thir/this 5 

incurred after the day fixed by the award, after which 8 


the plaintiff was to ſtand to the riſk of the debts; 

from that day, as between the parties, the partnerſhip ER 

was conſidered as diflotved; but as between them ant | 
their creditors it ſtill ſubſiſted. The arbitrators pro: 

ceeded on 4 ſpppoſition that the partnerſhip effects 5 
yere ſufficient. to pay all de 


and it appeared, that that caſe was afterwards found _ + 
Bee e ene 3 
_*>  RopTy; v. PzAct, — 
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chat the eg 


having ended at a day then paſt, and that the plaintiff | 8 3 a 5 | 
ſhould be at the rifle” of all debts incurred fibſes—© , — * 
quent to that day. The bill ſtated that the debti „ 


vp to that time, and „ 
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Court will, 


 this-cauſe the defendant ſet up a-modus to 
part of the lands of which tithes were ſought by 

bill. 1 he | N 
he land. 


Burton objected chat this was unreaſonable, as: the 
oarfon was thereby obliged to ſeck. a ut for the 
perſon to pay him his modus, inſtead of claiming im- 
eh from the tenant either the modus or tithe 
in kind. Perbaps, where the tithes ariſe ſubſequent, 
to the time of the modus being due in each year, this 
remedy may be open to him under the pr modus; 
but for thoſe tithes which angually, 5 70 1 the 
time fixed for paying the modus. the parſon has no. | 
- compenſation, - unleſs he can find the landlord, there 


being no remedy againſt the tenant. 


* , — 


. Partridge and Johnſen jnfiſted that this might 


10 a fai and reaſonable agreement at the time of. i its - 
e | | com 


diesen, -Chief . 


hey thoughr proper, and there ſe ns nothing to render 
it impoſſible that the comp ition may have been 
entered into in the terms ſtated- by the anſwer. The 

common practice is to make the occupier anſwerable: 3 
but, perhaps, the parties may have thought the other 
mode more benoiciay in point of ſecurity ; and 3 
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ought not nicely- 

The other Barons concurred, and Mr. B.. e 
mentioned the caſe of Chapman and 
Wms. 57 3. as an authority that the Court . 
narrowly to inveſtigate the reaſonableneſs uf a modus, 
which preſumes a compoſition: with conſent of the 
parſon, patron, and ordinary, before time of memory 
although, perhaps, it may not now appear a wiſe pro- | 


A * 


viſion for the intereſts of the parties in every reſpect. 
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The modus was claimed in reſpect of divers pieces Bhs 
of land, conſiſting of about 61 acres, . parcel of an 
antient eſtate called R. eſtate, conſiſting of —_— 
acres, covered by the modus. „ 
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Burton objected that the land ſhould have been el 
out by-metes and bouns. 8 
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The Court thought. the deſcription . ſufficiently „ 
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to fo ch x uncertainty 5 75 8 . 

Bud as at HE, probably the parſon then 
thought it more advantagedus to have the landlord as 
his ſecurity than . ren To e 
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che Gubble, as. they would | 
ale is uſed in the fame. man 
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| | Partridge and Pundir contended that ti 


due x the firſt cutting of the ſtraw, and that 
aſtermowth of hay the ſtubble is not 
They infited that the authorities 1 Noi. 
652. had never been over; ruled; 


note in Burn was a miſtake. 
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Macponarp, Chief Baron. It appears chat 
ſtubble i in . queſtion was- partly uſed for fodder, a 
partly for manure; fo that the whole of it was con- 
ſumed in the huſbandry ; and it is not the caſe of 
farmer leaving an unuſual quantity of ſtubble to mae 
a fraudulent profit of it. It is decided in the atuchori» | 
ties cited from Lord Coke's Inftitates, and from Rolle 
ridgment, that no tithes are due for ſuch ſtubble, 


— 


— 


rr 


—— 
hu 


<p 


r 
—— 


r 
—— —ñ— 4. 
— 


* FL 
” * 
* 4 . 


F 


9 


A doubt is ſuggeſted i in Burn, on the general 
eiple that tithes are duc of every increaſe of the 
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debe contrary u the ol authorcies: but but this ſeems 0 
be a miſtake; no caſe to that effect is. mentioned in the | 
do, or ls inthe memory of co pl. * 
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WY concernin 
thing wheat in the pariſh, The anſwer inſiſted on a 
cuſtom of tithing by making up the Wheat, when cut, 
into equal ſheaves, permitting the rector (to whom 


Ala queſtion 0 mode * 


notice of carrying away the wheat was firſt to de 
given) to take every tenth ſheaf, and in caſe of his ne- 


every tenth ſheaf as it was taken to the cart employed is. 


in the removal of the wheat. , 


The cuſtom. of the pariſh pda to e to "ck 
up the ſheaves into ſhocks or threaves, in the ſize of 
which uniformity was not regarded; and that the tithes 
were never ſet out till each tenth. ſheaf came to the 
fork and was thrown aſide for the rector, he having 


the eleven th, 


caſe, The wheat had been unequally ſhocked, and 
only ene hour's notice of carrying it away was given ; 
the rector Ae _ e tenth ſheaf was 
PET | - thrown 
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tithing, by - 
throwing aſide” 


every tenth 
— ao the 
corn is about to 
be carried, is 
bad. Tithes - 
muſt be ſet out 
ſo that 


Teding to attend for that purpoſe, ſerting out for him- er 


with the other 


7 IG 
Where by * 5 
cuſtom notice 
of tithing is to 
be given, an 
hour's notice Tx 
not ſufficient. 


no other election or opportunity of judging of the 
fairneſs of his tithes, except by rejecting the tenth _ 
ſheaf when about to be thrown aſide for l and taking | 
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; # 1 3 | of. ferting our tithes, chat the redtor 


[ 7 4 2X a My. 5 Wich the aer, Was 2 5 51. Whether they are e ſet out 
ECL > 0 ſhocks or in ſheaves, if the tithes are regularly ſet 
. apart, he bas this opporwoiry | he can ſee whether: he. 
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u has his proper ph Portion of ſhocks or { 
T | whether! thoſe ſet out for tithes are of equal dimenſions 
WE $6. 5 Wick the others. V There the tithes are taken in 
tmeaves, and all the ten parts are put by the farmer into 
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3 ee ſhocks, the rector can neither compare the 

̃¹u „ his ſheaves with the others, nor can he calculate 

tte number to which he will be entitled. He may, 
=. indeed, if he attends, obſerve the ſize of. each ſhei 
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29 „ take the eleventh inſtead of the tenth ; but if, 
"5 | the order of putting the ſheaves into th cart, the 
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| * cdtteenth is generally a ſmall one, and therefore reje&ed,. 
; CGG rector will only have one eleventh part of the corn 


3 | inſtead of his tenth : beſides, this abridges his opportu-. | 
nity. of comparing them to the moment of carrying 
} away the corn, whereas he is by common law entitled 


| to the whole ſpace of time betpeen the cutting and | 
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ile the rector i is engaged | in tithing the other fields 
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ſet up ee e with... It 

is proved that the ſneaves Were equal, and that crery 


fraud is negatived, In tithing by ſhraves, the farmer is 


not in general bound to ſhock the tithes, nor 80 give 


any notice to the rector; by the cuſtom he does both: 
then ſuppoſing it to be true that the rector has nat the 
uſual opportunity of compacing the ten parts, the ad · 
vantages and diſadvantages 180 * . n are 


ER and legal. | Np; 


But in. fat the her can as well compare the 
ſheaves when each i is thrown into the cart, as if the 
were diſperſed chrough the field; and the Choice © 
taking the eleventh in SPS of the bend e him a 
ſuperior e 


The notice * be DINED: according to the na- 
ture of the ſubject- matter. The farmer reſolves to 


carry away the corn when he perceives it to be in a 


proper ſtate, or ſometimes very ſuddenly, upon the 
appearance of approaching bad weather. In ſuch a 
caſe an hour's notice may be as much as can be given, 

and the rules of tithing cannot compel the farmer to 


loſe the beſt opportunity of houſing his crop, and ſo 


an its ſafety. 


N Chief W 3 of rithing 
wheat, as laid in the anſwer, ſeems not materially 0 
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Ee Bae the cvidende' hes ee another 
part of the cuſtom, eſſentially differing from the com 
mon law mode of tithing, and highly prejudicial to the 
tithe ownel. By the cuſtom the farmer is to put ches 
 Heaves'i into ſhocks of uncertain and, in the preſent i 
caſe, of unequal magnitude. This cuſtom ſeems 0 T 
us to be unfeaſbnable, and therefore void, for it de- 
prives the tithe owner of an advantage which the law 
always gives him, of having his tithes ſo ſer out that 
de may compare them with 1 87 other parts. The 
cuſtom proved differs alſo eſſentially from that laid, 


and therefore does not — the" c in bo. ; 
anſwer, | 5 e 


— F 5 


T he notice giren is. 8 iofufficient. | The rocket ; 
Would be ſuch as will give the rector time to attend 
the ſetting out of the tithes. But when we conſider” 
that the rector has other functions which demand hi 

attention, and which may, for a conſiderable time, re- 
quire his preſence at the further extremity of the 
Pariſh, it is impoſſible to ſay that an hour is ſufficient 
Notice for him to ſce that he is not. defrauded of his ö 
dues, | 


4 


1 he defendant "Sf not therefore bright kimfelf 
within the cuſtom as laid. There muſt be an ace 
.Fount directed againſt him for this ſpecies of tithe. 
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Ripulated rate, to be fold. in % name "of Longman | 


and Broderip, and at their riſk; and Calli Ford ſti- 


pulated not to ſell any on his own account. After 


the bankruptcy, Calliford ſold the inſtruments for 
himſelf, concelving the agreement to be deter- 


mined by the bankruptcy. The aſſignees had per- 


mitted Longman and Broderip to carry on the buſi- 
neſs for the benefit of the eſtate, and gave notice 
to Calliford of their intention to continue the con- 
tract, at the ſame time mk 1 ſecurity for 
the inſtruments to Bs furniſhed,” of . 

| The bill, and a in ne * ir, ſtated theſs 
facts, and that Longman and Broderip had at a great 
expence eſtabliſhed the character of the muſical in- 
ſtruments ſold by them, ſo as materially to increaſe 
their value. The preſent was a motion before anſwer, 
(in the nature of an order to ſtay waſte,) to reſtrain 
the defendant from ſelling theſe inſtruments to any 
perſons but the Paine as being contrary to wo 
agreement. 


} 


Plumer and Hart nes | in ſupport of the motion 
N againſt it. 
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5 tory order, our deciſion upon the effect of the con- 
ſpecific p 


tion is an attempt to antieipute,- by « an | intends” 


tract detween the parties, and to obtain in that ſhape 
ner of it. The Court never inter-. 
feres in this ſtage of the cauſe, unleſs in thoſe caſes 
where the defendant is committing a treſpaſs, by which - 
immediate injury may be ſuſtained; as in the motion 
"OO walks. * eee ee Wis.” 


* +: 


% 


The motion was «refuſed. 


TTT r * 


Is 6 8 eine 

After the commiſſion executed, but before pub- 
liention; the plaintiff ſerved the patron and ordinary 
with proceſs, which he had before omitted to do. 
Stratford now moved for a new commiſſion. - He 
admitted that in a ſuit for relief this would not 
be a proper motion, becauſe the evidence of a witneſs | 
in ſuch a fuit againſt the rector to prove a cuſtom, 
would, after his death, be evidence of reputation 
againft all others; but took the diſtinction, that in a 
bill to perpetuate teſtimony, the depoſitions could 
never De read but —_ the parties to the ſuit.. 


The Court at firſt doubted of the propriety * the 
bo is and ſtarted this difficulty, that the new 
Parties, 


2 Sz Cot ds 
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ee may obtain teſtimony | | 
contradicting the der. Perhaps the whole may be - EY 
done with a view. rry the depoſitions ar 5 
And if the ſecond commiſſidn only is opened, that 
may ſucceed, On the other hand, to open both ſeems 
contrary to the ſpirit of this motion, which ſuppoſes the 
ſecond alone to de go. nnd gu theſe — - 


Upon i its being mentioned again, the Court gm 


the order, 


SAGA v. 10 DonnnGaL 


Tx plaintiff l an th Wy for ſeyocftration 
for not anſwering. The anſwer was * in before 
the order was made abſolute, _ | „ 


Simpſon moved for coſts of the comer. 


Holliſ.— A ptjvileged whe is not in n * 
unleſs he neglect to obey the _—_ 1 een no 
colt are due. 


He alſo objected, chat the order "it was « iner, FC” 
in not Having res ſerved perſonally. on the defendant. : 


On af to the officers thy Canin found that 
ſervice of the order A, on the clerk in court, was 
ſufficient z the abſolute order alone requires perſonal 
Cc 3 ſervice, — 
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the defendant was not in comune. 
"took FOI 221 his motion. A 
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x wind; for an order on dike . of the Ec- 
cleſiaſtical Court to deliver out to bis; client, for 
"the purpoſe of being produced here, a will proved in 


that court, on receiving ſecurity for its being returned. 


The only ground of the motion was the ſaving the 


expence of copying the will, which was very long. He 


By the. Court, Probably there were 5 par- 
ticular circumſtances in thoſe caſes which made the 


relied on the caſes of Williams v. Fleyer, Amb. 343. 
and the caſes there cited; Frederick v. Ayn/combe (a), 
Jeid. . 1 Alk. cl en v. nene 3 Ae. | 

13 263. N 


production of the original will neceſſary. The rights 
of other perſons may be involved, and we cannot 
as of courſe take the will out of that cuſtody in which 


5 are intereſted and entitled bare! i preterved. 


(a) It appears by the report of this caſe in 4th. that the ap- 7 


plication was on behalf of a deviſee of real eſtate, in prov- 


Ing whole title the probate of the will from the Eccleſiaſtical 


Court is no evidence, and | againſt whom perhaps the Ec» 


cleſiaſtical Court has no excluſive title to the poſſeſſion of the 


will. The caſe cited in Ambler from 2 Stra. 961, and probably 


all the other caſes were of the ſame — 


* 34 Fiat. 


| Lots, v. Livote. GK. | Mandey, 


I'S ar was the inſurer of a ſhip of 85 defend- „ 
I ant, which was loſt, and thereupon the plaintiff | 4 
gave him promiſſory notes for the amount inſured; 
having afterwards reaſon to ſuſpect fraud, he refuſed to 
pay the notes. An action at law was brought, and 
the plaintiff filed this bill for diſeovery and injunction, I 
and to have the notes delivered up. Upon the anſwer: "= 
coming in the injunction was diffolved, the parties 1 
bo. went to trial, and the plaintiff (defendant at law) hat 5 
a verdit, The plaintiff afterwards went on with tte ID 
cauſe here, putting the judgment at law on the record 

by a ſupplemental bill, and the cauſe now eme on to | 

a hearing. 


Ta A 
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Romilly inſiſted FOR it was now decided by the judg⸗ 
ment at law that the money was not legally due, and 
therefore the notes being given by miſtake, the defend- 
ant ſhould have delivered them up to the plaintiff, ac- 
cording to the prayer of the original bill. That the 


plaintiff was now entitled to that relief, with the coſts of , 
'0 4 the 


9 


4 


2 


rn * — 


2 rr e rt Prot, 2. Jeet 2s 
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) 


yy wits and thong; no longer i in PR at law: does 
not deſtroy his relief in equity ay have the bills de- 
Urvered op. 3 Bro. R. 16, 127. 
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: © inſiſted that 0 ain ſhould han; ſore 
—_— fiace the nude! : The bentfir. ef the 
ſuit here was obtained by the verdit ; the defendant 
has never refuſed fince then to deliver up the notes, 


nor is it ae that he either has negotiated or 


them: ** 


merely vexatious. ; 1 


| Macponain, Chief 8 whole i is occa- 
ſioned by your miſrepreſentation, and you have there- 
fore no right to complain. You ' ought to | have 
dbeyed the prayer of relief by delivering up the notts, 
Wi plainciff 1 is er in een o e bp 1 
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Tnourson, Baron,—Soppoſe = ale oP 
on to a decree on the original bill, and the Court bad 
directed an iſſue, and it had been found for the plain- 
tiff here; he muſt have had his relief upon the 
equity reſerved, +That is in effect the cafe, here. 
The e at Jaw does not e the n. * 


The Court decreed for the plaintiff, with coſts. 
2 »y , A 
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| ParroN v. Paxron. e 


an anſwer. | The defetdanc ie 4 80 — 
2th April laſt, The plaintiff obtained an order to 


amend on the atſt June, but gave no notice of it 


to the defendant; nor amended the bill cil} this Term 


Hollif obtained a erden, #s of we (ater the 


bill was nenen ts diffolve the injunction. | 


larity. | 
On reference to A gs” the order was found to 


be regular, and the plaintiff took nothing by his 


motion. 1753 


BLAKE v. JONES. - 


Teſtator left A. and B. joint executors and re- 


ſiduary legatees. A. aſſigned all his ſhare in 
the reſidue to the plaintiff, giving him a letter 
of attorney to receive it, and died, The plaintiff 
ſued to have the half of the reſidue (which con- 


ſiſted of ſtock in the funds) transferred into bis 


name. 
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mon caſe of the aſſignor of a bond, or e 


The receipt for the conſideration, which is contained 


in yo -aflignment, is evidence of our title, 
it is is diſputed on a ground of fraud... It is not ſtated 


E wig po Rot or. A repreſentative. a party, 
unleſs where the validity of the aſſignment is denied, 
or there appears to the Court any doubt upon (That 
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by hes v. WIIII Aus. 
1* writ of quo minus was returnable on the Morrow 
of All Souls, 3d November. The plaintiff on the 


gth ſerved the ſheriff with a rule to return the writ ; 


it was returned, according to the exigency of the 


rule, on the 13th. Afterwards, on the ſame day, 
a rule to bring in the body was ſerved on the ſheriff. 
On the 16th, notices of bail and their juſtification were 


given for the 18th ; and on that day the bail came up 


to juſtify, but the Court being of opinion that the 
time for bringing in the body was expired, refuſed to 


let the bail juſtify, and ! attachment _— 


he ſheriff,” 


Dauncey 


The rule to 
bring in the 
body may be | 
taken out on 
the day im- 


mediately after | 


the ſheriff has 
returned the 
writ, ifthe time 
for putting in 
bail is then ex- 
pired. 

Bail ex 

to, and not 
juſtifying, are 
ſtill competent 
to ſurrender the 


principal. 


W 


a trial had been loſt, the plaintiff was not entitled to 


: anſwered, that the attachment dgaaſt the ſheriff was 


v. Hird, the rule to bring in the body cannot iſſue 
till next day. Here the time for putting in ball 


V. Linnel, C. B. E. 23 Geo, 3. Imp. Prat. K. J. 


Pratt. 162. 


court, ſo as to make the preſent motion ; the firſt 
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nene be relied on e 5 Tait 
479. to ſhew that although the ſheriff had in fact re. 
turned the writ before the ſhutting of the office on 

the 13th, ſo that the plaintiff had time afterwards to 
take out the rule to bring in the body on that day, 
yet the rule could not W iſſue til the next op | 


Hie infiltea, ah he bail appearing to "ratify before | 


the benefit of the attachment againſt the ſheriff, | 
Callas v. Be, 1 H. Black. 235.  Hill-v. Bolt, 4 Term 
K. 352. The trial was loſt by the bail not be- 
ng allowed to juſtify on n the iSt. 


Roſe ſhewed cauſe. To the laſt objeRion 1. 


regular, and could only be ſet aſide on motion, on 
the terms of paying coſts and perfecting bail. Whil 
it remains, bail cannot be Put in. 


* 


He cen! FOR the plainiff 1 was | regular i 
taking out the rule on the 13th. Where the time 
for putting in bail is not expired till the end of 
that day on which the writ is returned, as in Hutchins 


was expired, and therefore the fule might iſſue im- 
mediately after the actual return of the writ. Spicer 


159. Parker v. Wall, K. B. a Dial 


He alſo objectedd, 1 in 
=_—:. - bail 


# 


lav inne, 56 Oboen n. 
bail who were offered; being excepted to, did not 


7 on re ant Fan ad ag; omen 


Danse They are ſtill liable on the bail-piece, 
unleſs their names had been ſtruck off. They may 


charge. 


12 a 1 1. e 


The Court de that e bail OR ap to 
their names e on the . (9). 
bel th Court refered the mates 


On the ates 


"7 GO the G 3 


(a) Tang V. Pen El. 7. 31 Geo. 3.—Thiz came on 
cepted to, and a rule tg bring in the body given; the bail ſur. _ 


rendered without juſtifying. The Lord Chief Baron determined 
the ſurrender to bs _ g 


8. P. n «Th une. 37. ow 5 


juſtify. The added bail were rejected as not being 
in time. Afterwards the firſt bail ſurrendered the 
principal. They were no longer capable of doing 


n . 
. . 1 1 4 
PP ' * — — 


therefore furrender the ray in . own di 
were ſtill competent to ſurrender the principal while 


to the Maſter, to look into the practice. He this | 
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by ſummons before Lord Chjef Baron Eyre; the bail were en- | 
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. old ae, vm hs 
os * wa 5 tl ; an | 

* id 3M; 
* 9 . 125 colts, p not proceeding. 14 
trial, was ſer ved on the plaintiff's clerk. in court 
a 10 cauſe being ſhewn it was made abſolute ky 
defendant obtained the Maſter's allocatur for bis 
coſts, ſerved the plaintiff with the order and allacatur, 
and demanded his coſts, and now moved for an 
attachment. for. non payment. The Court at firſt 
refuſed the rule as irregular, confidering that there 
ought. to have been perſonal ſervice of the rule 
nf, ſo as to bring the plaintiff into contempt. But 
it being moved again, and the practice appearing ta 
be rg” 3 the Court granted te KARE | 


M's v. 


le BOYER v. BLACKWELL, mg . 
Increaſe of | LUMER et 80 open the biddings at a ba 
is net alone a before the Deputy Remembrancer; the report was 
— 2 confirmed 14th November laſt. The riſe of price 
ene report con- offered was 8007. the ſale having been for 7300k 
He relied on Gower v. Gower, and the other caſes cited 


in n Waifos v. Birch, 4 Bro. R. 17% F 


Burton on behalf of Mr. tt the purchaſer, 
relied on the caſe of Watſon v. Birch, as eſtabliſhing 


\ | x 9 1 


Hr aur TERM e GBORGP IH. 


relied on, ee e that of the defendant being in 


priſon and incapable of attending to his own concerns. 
Here there is no ſuſpicion of colluſion. or of ignorancez 
the price at the fale. was by no means an under- 
value; and the perſon who now offers a riſe of price, 
is the tenant of the land, who muſt have known its 


value. 1 1 


The Court at firſt entertaining conſiderable doubts, 
it was ſuggeſted on behalf of the purchaſer, that he 
had bought other contiguous lots, in confidence of 
having this portion of the eſtate, and that he ought .. 
to have the option of opening the arr oh in theſe 
alſo, if — "e's were OW from nw” ; 


The Court inclined to think this . but 


"= purchaſer choſe ro 0 the other lots. 
RE ne 


The Court were of opinion cher the mere circum- 


ſtance of an advance of price was not ſufficient to 
open the biddings, unleſs there were citcumſtanees 


raiſing ſuſpicion in the tranſaction; and 


Mies Ch. Baron, tate that this 
doctrine was very fully gone into by the Lord Com- 
miſſioner Aſburſt, in Watſon v. Birch. If one who 
has given, a fair Price, and is confirmed purchaſer 


before the Maſter, is liable at the diſtance of ſeveral 
months, and after he has arranged his affairs upon. 


the faith of the purchaſe, to have it ſet aſide, upon 


the mere circumſtance of another perſon offering a 


larger price, it muſt materially affect all ſales under 


ſhe authority of the Yours by deterring pur- 


chaſers 


nt 4 mere increaſe of price eus 
There other circumſtances. were 


ſon is reported 
purchaſer of 
ieveral lots be- 


fore the Maſter, 


if the bidding 
are opened as 
to one he ſhall 
have an option 
to open them 
as to all. Semb 


ö 
vn 
, 
| 
i 
| 


=” 
| 20th T, 
In a motion for 


the plaintiff 
cannot read af. 
fidavits to con- 
tradict the 


anſwer. 


5 declarations of the defendant, in which he admitted 


ws diftourage or 
| biddings, unleſi upon p. circu tho 
firſt" fale; As no ſuch — go —_— | 
bo e gan 5:47 b 
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Tu Aden in equity bad W be an 4c 
at law as indorſee againſt the plaintiff as drawer 
of bills of exchange to a conſiderable amount. Thy | 
bill ſtated, that theſe bills were given merely for 
the payee to get diſcounted; to raiſe money ſor the 
drawer, no conſideration being given by him. That 
the payee indorſed them to the defendant, without 
conſideration, as truſtee for himſelf. 5 


The . in his anſwer deaied any Korte 


of the original tranſaction between the plaintiff and 
the payee, and ſwore that he had given a full con- 


ſideration in Bank- notes, Sc. at the time of the 
indorſement. 5 


7 5 
Burton and Pemberton moved for an injunQion 
upon affidavits, which ſtated. the defendant to be 


in very low circumſtances, and by no means capable 
of advancing the fum; and alſo ſet forth feveral 


the tranſaction to be as ſtated in the bill: they relied 
on Jaacs v. Humpage, 3 Bro. R. 463. as an ma 
for admitting ſuch affidavits, 


W 
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The Court held Slevin „ 
177 was a cauſe upon four iſſues "ſent froth the 1 CY 
equity fide of the court. - The defendant was Ferre, PN. 
Jord of the manor of Monkland in Herefordſhire; as _ 478. 9 
leſſee under the Dean and Chapter of Vindſor; the tain nt. 
plaintiff was 4 copyholder fof two lives j upon one i 
life dropping he offered td renew for two additional 8 - 
lives, and tendered 427. as a fine on the tene. 
This was refuſed. On the death of the other cefttts ; A 
44i vie, the plaintiff claimed to have a renewal of the a 
eſtate for three lives; and tendered the ſame fine, | | | 
The iſſues di 0. ig PPS 5 
iſt, Whether by⸗ the cbſtoms of the maber te 
plalptiff was entitled to renew for two additional ; 
lives, during the life of the ſurviving ech ue vit, - 323 
on payment of a fair and feaſonable or cuſtomary | | 0 
2dly, Whether he had this right wpot payment : | 
of a fine ol © | 7 5 OE ns l 3 | | 4 
rol; / R 7 The „„ 
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A | ide; ae to de 8s ie 4nd A 
5 20 20 $ FOO - for , nh yon before or” nba 8. — plaintiff | 
= 9. Pri e. men gau. 480 the eſtate on in queſtion had | been erjo yed 
| Gd d 4 een grants for lives, . Lord Kenyon was of 
WU 22-44 Ae, opinion, that this was prima. acie evidence of a; 
* 23 right to have ſuch ſucceſſive rene wal 
= Ae. . K. A Az fore {topped the counſel from tracing it Haier” baſk | 
= Lie acre, e. or from producing ſimilar evidence as to other copy. 
* gb. ar ee. i, holds of the manor. For the defendant, -eviderice | 
2 _ £ IO offered from the rolls of the manor, to ſhew cht 
. 55 the fines on admiſſions had been fluctuating a- 
. 6 to the number of lives to be filled up and 
other circumſtances ; that the fines had ſometimm 
much exceeded two years value of the land, in the | 
| _ admiſſion, both to this copy hold and to others, and 
- that there appeared many entries of admiſſions. of 
ſtrangers to the different copyholds. Lord Kenyon | 
. this evidence as irrelevant; holding - that? 
nothing ſhort of a ſeizure into the hands i of te 
| lord, on the determination of. the life- eſtate of the 
copyholder, could negative the evidence offered for] 
the plaintiff; that the admiſſions of ſtrangers might 
be referable to other circumſtances than a right of} 
© the lord to refuſe to admit the heir, and here 
Rt ſhould be ſo conſtrued; that the fluctuation and 
eexceſſiveneſs of the fines only proved that the lords} 
had acted contrary to law, two years value being 
Ee f che limit fixed Wy the law, as a reaſonable fine} 
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of miſdirection 4 ie Judges t was r toll 


to have copyho 


queſtion, and accord | dingly... a ven. 00 d 


the HANES: n ee e, Sr va. 


A ruled „ caviſe hy 
a new trial ſhould. not be granted on the ground 


7 
1 T4 


l Serjeanr Williams, a 54 Dank, 
It is clear that the lord of a manor in which the 
copyholds are granted, for life or lives, may be hound 
by the cuſtom of the manor, to renew ither in 


favor of the heir or the appointee of the-copyholder ; 


the fact of ſuch cuſtom is beſt collected from the 
practice which has been obtained. If the lord had 


a right to refuſe to renew upon any terms, it is im- 


poſſible to ſuppaſe that the manor ſhould continue 
olds, it being the clear intereſt of 
the lord to ſeize them into his own hands. opy- 
holds imply a holding by euſtom, and every cuſtom 


tuſt be mutually. binding, and there muſt. be an 


intereſt in the tenant independent of the will of the 
lord, Thus a cuſtom to take fines on every 
alienation by the lord is bad, becauſe it depends 
entirely on his will. Sd a cuſtom ſor commoners not 
to turn in their cattle till the lord has turned in his, 


is alſo bad. But if the lord might refuſe to renew, 
he might alſo at each renewal eteate new. rules of 


holding, and new reſtrictious of the rights of the 
copy holders; if the whole eſtate may be ſeized into 


his hands, every thing belonging to it muſt alſo be 


at his diſpoſal; and his rights become inconſiſtent 


with the idea of any eſtate held by cuſtom, in- 
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"copyholds ſeems therdfore "he 


"beſides, the fact of the right” to renew is” 

by the jury, and the only queſtion 'whiich " matr 
is, v__ Gag terms i it is to _ . 323 ͤ˙ xd? 
Ys 5 e i 


be The 3 . of Ae c of of trans 


is u circumſtance which,'explained by other tranf- 
actions, might rebut the preſumprion of right in the 
. heir - ariſing: from the general practice; but it was 
not ſtated that upon an * of. thoſe occafions thete 
' exiſted” an heir; perhaps the land eſcheated to the 
lord z perhaps the heir refaltd or was: unable to Pay 
a reaſonable Hine.” In cither of _ caſes the an 4 
is e J Wet $12) HOO 


The 08 alſo offered 15 the yoann of 1 
. on the ſeveral renewals cannot affect the rigit 


of renewal. T he holding by copy was originally 
perhaps a mere tenancy at will, and the lords de- 


manded at firſt arbitrary fines, as the price of coh- 


tinving the eſtate or renewing it. In all copyhold) | 
where the fine was not fixed by cuſtom, it became 
a eommon practice for the lord to exact great 
and exorbitant fines; but when no certain fine i 


fixed by the cuſtom, the courts of law. interfere to 


— 


. 


% 


reſtrain it to that ſum which the law conſiders as. 


reaſonable. This doctrine is very antient, 1 Rolls |} 
Abr. ey. Jackman v. Hoddeſdon, Cro. Eliz. 35 1. Hi | 
bart v. Hammond, 4 Co. 27. B. and Moore 622. and'was 
finally ſettled in Millotv's caſe, 13 Co. 1. Coke's - 
bolder 133. And this doctrine is not confined. to copy- 
holds of inheritance. The principle upon which it i 


3 that. the lord {hall not be permitted by an 
unneaſes | 


" * 


1 D as es, n 
miſſion, Gilb. Ten. 239. applies equally to every other 
ſpecies of copyholds, Thus Wee copyholder for life 
is entitled hy cuſtom to name his ſucceſſor, the lord 
is bound to admit him pon a reaſonable fine, ac 
cording to the cuſtom of the manor, Fard v. Hoſkins, 
Cro. Fac. 368. Crab v. Bales, Nox. 3. and he hag 
every benefit of a copyhold . of. inheritance, Mar- 
diner v. Elliott, a Term Rep. 746. 1 Brownlow: 134. 
2 Browlow 85. 192. 195-6. If the eſtates of the 
manor are grantable for two or three lives, and the 
| tenant who PE to renew. on the death of one, 
omits to do ſo till all are run out, perhaps his 
| eſtate is gone by. reaſon. of the neglect; ; and. this 


is all that can be inferred from the caſcs of Lord 


Abergavenny and Thomas (a), 1 Eg. Ce. Abr. 120. 
c. 15. (v.) and The Duke of Grafton v. Horton, 
3 Bro. P., C. 269. Even in copyholds for Veafrs, 
the lord can only demand a reaſonable fine, on the 
tenewal. 2 v. Scudamere, 2 5 in Gb. 134. 

What mall be 4 8 "reaſonable fine was: „ 
by the caſes alteady cited, 48 2 point to be fixed by 
the Court, not by the jury. ' Yer the exact propor: 
tion was long unſettled. Middleton v. Fack/on, 
1 Rep. in Ch. 33. Popham v. Lancaſter, Ibid. 96. 
but was at laſt fixed by Lord Nottingham, in Morgan 
v. Scudamore, at two years value, and has continued fo 
ever ſince, Afle v. Grant, Dougl. 724, (u.) This ſum. 
is fixed by the courts of law, for avoiding uncertainty, 
and has no aceufate reference to the value of the 


(a) See this caſe, 0. p- 668. The note in n 1 Fe.C Ca. au. is 
not in the firſt Ana. 


4 5 GED! eſtate 


P 
cut trees, Fc. Let the 
7 9 fel ere 


„L 
* 
. ; 
* 
* 


— — 
1 ens 


1 


a” 


=> 


q 
—— „ — ——ů — — —¾⅛4 
—— 


: KS r ſpecies Boers 5 
3 dine on ee a e be is BAY) 


4 larger fine on admiſſion to copyholds' for three' lives | 

wp than in the caſe'of copyholds of inheritance, ftill il 

3M 1 » ſrm& rule of confining him to à feaſonable fine tnuſt 
ry | P ring] whatever * char fine may bear 
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| 1 If the lord | is bound to > accept reaſonable. fines, 


8. 


| evidence of his having demanded and received ex: 
| - - orbitant fines, can give him no right againſt the 
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| hi | een rule of law, unleſs the fine was fixed 

1 the cuſtom at a preciſe ſum. Such evidence whs | 

1 | therefore properly rejected at che trial. 
=o | Plumer, Leyeefeer, Ruſſel, and Fi ber in ſuj appel 
| of the rule. By all the books it is agreed, that! 
; = there may be copyholds for lives which fall into 
| | the hands of the lord, at / the determination of tht 
1 grant for lives. Tit. 1. 1. c. 9. 73. 2 Blackf. 


Cilb. 7 en. 239. 2d Moodęſun 5. ang 
5 45:6, 
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Com. 79. 


hi 3 e ane, be. tin 1 r 
cuſtom to. give it greater duration: and the 3 
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is bound to renew, and the 
unreaſonable! fine, 28 belng 
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nant's right to; renew, and this reaſon” does not 


depend upon the particular nature of the t 
but applies even to copyholds for years, where the | 
right to renew is proved, as in Mages v. Scutamore. 
But where the eſtate granted is ſpent, and there 
remains no intereſt in the wary or his re- 
preſentatives, it is merely en in the lord, whe- 
ther he will renew or not. He may take the lands 
into his own demeſnes, or may renew or father 
make a new grant for life or lives to the heir or 
to a ſtranger, upon ſuch terms as are ſettled between 
them, for the purchaſe of this new grant. Then 
the firſt queſtion in the preſent cauſe is, whether 
the evidence given for the plaintiff was ſufficient 
to prove a cuſtom to renew, and whether the evi- 
dence offered for the defendant to diſprbve the ex- | 
iſtence of that cuſtom ought not to have been ad- „ 


mitte! „ e b 
The nature of the grant, for lives only, throws 5 e 
upon the tenant the onus of proving any right in 
himſelf after the determination of the eſtate limited = 
ö upon e 


— 


en —-V—:é, — 


— 


1 5 fetain 172 5 od 9 and . 
farms which their anceſtors. have ee but it | 


<=” Pon” 
— 


ue 

* 
*% 
* 


2 „„ „„ 
« —— =_ 
% 


P 


—— — — 2 —— — 
Ne — — 


Ef | ms that any one tenant 
5 . to renew as a right: it is | 
- SY | cannot 8 preſumed that there exiſts any cuſtom W 
for the heir to come in (4 
thei is no cuſtom to appoint a teten "MY 5 
that without ſuch auxiliary p 
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The requiring evidence of a feiaure into the 
© of the lord, proceeds upon a confuſion of the dil. 
1 gk ſerent ſorts of copyholds. A copyhold of inheritance 


S OILERS 


m_ 


} £ c * $ a o 2 | ; 28 
1 n ISS: Bo. WY * 5 VF ITS 
* I 2 4 2 . wh 151 : . * 3 x - * 4 3 r . 
q | Py 2 


—— — 


, 74k. 76 9. Ws „„ Ha. 
* 2 , * * 9 5 % 


* 


Ka — — 
* 
- 
bs 
* 


ta 9% 4. 


8 bs „ UE = 
_ rr 
4 * f 4 


55 failure of beirn e or a forfeiture is never pre 8 

To aſſert the claim of the lord iv.ismcefiny to . 

obſerve the ſolemnities required by the cuſtom of: 

the manor upon ſeizing into his hands.” But where 
only a life intereſt has paſſed from the lord, it reverts 
of courſe, and no ſolemnity is requiſite. Every entry 

on the rolls, by which it appears that the copyholds 
were regranted otherwiſe, than in the courſe of de- 
ſcent, where. there is no evidence of a defect of heirs, . 
is at leaſt a circumſtance. of evidence to raiſe a'pre- RL 

on, that the heir was not conſidered. as entitled. Dn” 
to renew. This evidence ought therefore to have been og 
admitted as eounteracting the effect of chole nere | 
where the hoe! was OO ro ns. y 

- The e bs ow Hows ao ku of Aue 
renewals depends upon the nature of the tranſaction 

in each caſe. If the heir claimed and received the 

renewal ag a right, it is evidence of that fights if | 
it was obtained as a favor, or purchaſed for-an , ax oN 
valent price, this contradicts the exiſtence of . 

right. In the abſence of other evidence of the nature 

of each tranſaction, the price given is the beſt cri- 

terion, and we offered evidence to ſhew-that che 

prices had in general been ſo large as could only be 

accounted for by ſuppoſing a purchaſe for a full value 

at each renewal. In order to eſtabliſh the contrary | 4 
it would be neceſſary to ſhew, that the renewals had 0 
been either upon certain fines, or at leaſt upon fines 4 
bearing ſome certain proportion to the value of the 

land; like thoſe which are conſidered as reaſonable 

fines an e of ende In * a caſes | : 
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Before Lord Thr Chancellor | 21 Ms ay. 1739 * WR. 
111 plaintiff, 25 lord of the manorof Teen Lazry in Monm 25550 . 
a his bill for/a'diſcovery of what lands id the defeniddnty 
bolding were copYhold, and what frechold 3 and to have u c. 
miſſon to diſtinguiſh them, and that he might be let ist be 
poſſeſſion of the copyhold which were held by the | defendant' 5 
father, under a copy for three lives, and which lives were all dropt. 
Defendant by his anſwer inſiſted, that by tbe cuſtom of the manor” | 
. heir was entitled to have a new copy for three lives, agd ſo 
on for ever, paying to the lord a reaſonable foe; upon the heare 
ing of the cauſe there did not appear any evidence to. ſupport this | 
cuſtom, and if there had, the Lord Chancellor declared i it to be a 
void cuſtorm ; be admitted thefe might be a cuſtom in a mühe 
for the heir of ſuch à copyholder to have a ne copy, paying | 
a fine certain, but not upon payment of a rea/onable fine; he {gid, 1 
that originally all copyholds were only eſtates at will, bat that f in. 
favor of copyhold eſtates the law by length of time, and y colon "4 
had eſtabliſhed their tenures, and had not put them under ths 
will of the lord ſo long as they kept the cuſtom of the manor; and 
therefore in the caſe of copyholders of inheritance, if the cuſtom 
had not ſettled any certain fine, the law interpoſed and prevented. 
the lord from taking more than two yearg, value: but this he ſaid 2» 
was applicable only to copybolds of "inheritance, and that copy⸗ 1 
holds grantable for lives only, if the fine was not certain, were 
like leaſes of freehold. lands for lives, and renewable only upon 
the beſt terms the party could make; he mentioned the. caſs - 
of the Duke of Greftes and his tenants of the manor of Gras 
where the copyholds being granted for lives, the tenants, as 
this caſe, fet up a cuſtom of renewal on payment of a reaſonable : 
fine, not exceeding a particular ſum ; and Lord Chancellon 
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dsh wag circur 


as clearly — e been the ubjedt of @ 


contract at each renewal: at leaſt it ls. FEY 

of RI FORAY point; and ſhould- not have. 

oy OO? "4 oy e e pager 0 8 e 
8 TP 1 

lt the right to- renew is 3 Nil 1g no ig 

| of the fine remains to be determined. The Court 

have fixed two years value as à reaſonable; fine for. 


copyholds of inheritance... For copyholds renewable 


for three lives, no ſum is yet fixed as a reaſonable: fine: 
if the ſame ſine were fixed it would make this a much 


better tenure than a copyhold of inheritance, ſor there 
a fine is due on the demiſe of each tenant. Beſides, | 


it muſt be held, that upon the firſt life dropping, 
the tenant muſt pay two years value for a renewal, 
the fame on es ſoon * on che third; * x 
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King direQed an \iNfue wi „loch x = hav the Houſp af Lande 
reverſed the decree, becauſe they ſaid that a copyholder in 


this way, by looking into antient rolls, and ſeeing what was the 


greateſt fine that ever was taken, might at anytime ſet up a cuſtom 


of renewal, paying a-reaſonable fine not exceeding ſuch a ſum, 


| though each particular fine had been ſettled by agreement. 


In another note of this kale, alſo produced in the argument, 


there is the 3 additida to * hy 


Tamen ; wota; it was proved tas thers had — a proclamation 
in the lord's court for the heir to come in and renew, or ſhew 
cauſe why the lord ſhould not enter upon the eſtate as his own. © 


- 


. Sel per Canc. That: is no ſt of a. tenant's right of re- 
newal ; it was done only in order to Fug the beir before any 
Other in caſe he will agree for the 3 and the perſon who 
bas been fleward above twenty years, ſwears he never knew any 
ienant infiſt on ſack _—_ 2 the — dacht. . e 
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e to renew as ach life ee nd 7 
a heavier fine on renewing for two or three lives 
than for” one, the law ought to | obſerve” a+ ſimilar 
proportion. If ſuch a proportion were in the ee 
of the Jaw unreaſonable, a cuſtom or a of 
manor to take ſuch a proportionable fine would b * 
a "unreaſonable an oy phil ra the n * 
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ee 0 Chief Baron,—This eule H 
of a proceeding in Equity, in which the Court 
\ found it neceſſary to call in the aſſiſtance of a jury 
to ſatisfy its conſcience as to ſome important 
facts in the ſuit. The Court of Equity does this 
for the purpoſe of being able to feel itſelf on the. 
moſt ſolid and firm ground in the ſubſequent dif. 
cuflion of the cauſe; if from any circumſtances 
there appear reaſon to believe that the caſe has 
not had ſo full an inveſtigation as would ' anſwer” 
this purpoſe, the ſecurity which the Court of Equity | 
ſeeks from the verdi& of a jury fails. It is ſuffis' 
cient at preſent. to ſay, that the cauſe does not. 
appear to have had chat full and cs . 
([[ e „ 
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There are in effect two points to be aſcertained by 
| theſe iſſues; 1ſt, Whether by the cuſtom of the manor 
the plaintiff was entitled to renew at all? ad, On What 
terms > To " the firſt of theſe. propoſitions, the 
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e produ et entries ſeleted abs 3 8 


ol the manor, in which the heir was allowed to renew. 


On the other ſide entries were offered to be pro- a 


duced, where ſtrangers were admitted, and e 
where the price paid bote a more near prop 


tion to that upon a purchaſe than upon the daumen 


to the tenapt's own eſtate. A variety of inferen 
have been drawn in argument from theſe entries, 
and it hardly can be doubted that theſe might poſ- 
| Gibly have weakened the effect or explained the 
meaning of thoſe entries produced by the plaintiff. 


Indeed, unleſs all the material entries upon the ſub- 
| -jeft are collected; it ſeems very improbable that the 


Court can be ſure of the true ſenſe. or youper 
inference of Gnu one. 5 . 


de is- ſuſßcient Ov us to W ch as the FS 
of Equity directed theſe iſſues for the purpoſe of 
ſatisfying i its conſcience upon facts which were doubted 
in the cavſe, a further. inquiry ſeems highly deſirable, 
ſo that by a full inveſtigation of the whole mat - 


ter, that Court may ne the ſecurity which it is its 


object to ne 


5 The rule Was made abſolute, 
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This eauſe came on to bi id again before Mr. 


Baron 7. Thompſon, at wy aflizes A this n 


| The plaintiff ſhewed tem the entries in the Court 


Rolls ſuch a ſucceſſion of heirs, admitted as copy- 


holders for life of this tenement, as ſatisfied the Court 
of the fact of uninterrupted renewals 1 in favor of the 
heir 
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p p43 cuſtom. to renew, unleſs on pay 


A rule having been obtained to 
a new trial ſhould not be 
on both ſides, but the matter ha 
diſeuſſed was not again argued at 
Leyreſter referred to Allen v. Abrabam, 2 Bulft. 38 
and 2 Roll. Abr. 269. to ſhew that a cuſtom to renew | 
on wr ee a fine not exceeding two years 


8 1 over till the 28th November, when 
the opinion of the Court was delivered * 9 


Macpox alp, Chief Baron. The 
the Court is, whether the direction ol, e 
Judge at the trial was right in point of law. 
the evidence offered by the plaintiff was | 
e, a8 tending, 

3 in law; that the aty of the fine 
tial term in a cuſtom for copyholders for 
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Tbe counſeh: for ah elan reſt on the evidence | 
as eſtabliſhing a right to renew, and wer ant 
that the amount of the ſine may be rendered definite 


fame manner to renew on payment of t] . 3 
value, as a reaſonable fine. It is therefore to be 
enquired upon what grounds the courts of law have 


gone in aſcertaining” the amount of à reaſonüble 


fine for co copy holds of inheritance; and what is the 


import of the term, reaſonable - fine, The Courts 


ſeem to have conſidered it in this way. An eſtate of 
Inheritance in a copyhold implies oi termini a right 
in the heir to come in, not dependent on the will f 


the lord. An arbitrary claim of unlimited fines is 
inconſiſtent with this right. The grant of ſuch an 


eſtate muſt therefore have been accomphnited with 


ſome agreement, fixing the limits of this claim of 
the lord. Where the fines have been vuriable, and 


no evidence of the actual agreement can be obtained 


from the practice or otherwiſe, it becomes neceſſary 
for the law to adopt ſome rules in aſcertaining their 


mutual rights. The Judges have therefore been 
obliged to conſider what would have been a reaſon- 


able agreement for ſuch parties to make; and to 
take that as the criterion of the ſuppoſed actual agree - 


ment of which all other evidence is loſt. In fing 


what would have been a reaſonable agreement va- 
Tious conſiderations oecur. By granting an eſtate 
of inheritance, the lord muſt be underſtood to have - 
meant to confer à benefit. The fine reſerved muſt 


therefore 


— 


r n 


—ůͤů „ 


—U— —mHäñũ ñà2᷑1w * — 
— 


— 


—— — 
— — 


3 33% 4 


# 


3:00 


=” -:Brom: this ſtatement it appears 

by which copybolds xr lives can be 

upon n the Courts have acte 
regard of inheritance: There is goth 
"ou which the bow! cud aſcertain, that any con- 

or ought to have exiſted between the 
ng As the nature of the eftate granted de 
2 any agreement” to renew on fixed terms, fk 
t Ln be proved by; np rs 
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diſtinction. In the firſt of theſe caſes, the 
firſt inſiſted on a right of renewal. on pay 

- reaſonable ſine; but the counſel for: the p 
thought that could not be ſupported; the bil 
amended, and the right was claimed on a 
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fine of two years! value... 
to that offered here, pvp © cher tl 
never exceeded the value of the land for a year 25 

a half. Lord King ditected an ifſue ; but. the Houſe _ te 
of Lords held that there were not terms to ſupport LßEß eel 
cuſtom to renem, unleſs the fine had been cas. 2 
This caſe was cited and the principle adopted 0 
Lord Hordwicke. in Lord Abergavenny. and Thomas ED 
| Theſe two caſes are directly i in point to the preſent, _ i 
and we ſubſcribe: both to the re n and to the au- 1 
thority of the deciſions. We are 1 — ͤ 
that the Are. of the Judge. at | the, tri; 5 | | : 
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T* was an action againſt the defendants, as Ifatheriff lets _ - 
a defendarit, are ; 


ſheriffs of London, for an eſcape after an arreſt . 
upon meſne proceſs. . .... TR 


. * Tt OS e withou 
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The defendants. took no bei ens but let their E ee 


priſoner go at large, on an undertaking to put in cepi, ceph; bur nodal 
bail above, which he noglected to do. On ruling =D nM 
the ſheriffs to return the - writ, they returned an liable in © —- 


an action of 


corpus, but did not then put in bail to the action. eſcaps, and is a; 
The plaintiff after waiting ſome days (by which der be pure. 


VOL, III. | : N SO. a term may touring 1 


A * 
8 . Body. „ 
4 K 
- "WV q * K 
* — _ 3 1 - % 
* * * 
1 * 
7 
- 
* 
bl * * 
* " - 
%/ 1 
* 
* * U 
"= - 
> F 
. FE % 7 * 
= * 1 
1 s 1 
* 8 — 
. wolf L 


r 


Bt 


— OI 


= > 


—— 
a 


S 


4 


is 
9 I Wy 8 


> * 4 — 1 1 7 
— 9 — et HY len — 
9 . wü ̃— UN var ANG ets a Mee 
- * e 


. FE i REA WEERACSRA eee 7 oO 
4 F $. 
— 
% 


— at. 4 — 


aa 
— 


* Y : * : « x | 8 | 4 
* L o o on has. 7 38 . 7 <p? 
5 : 0 4 1 14 . N ' Pale 
b » CPL 8 : , — 2 , ; ; 
1 N 9 i» . * 2 5 2 , * 28 
FE * 1 | 7 : i n tion. 
+ LS . * 2 ; Fo 4 
1 * * + : 5 9 7 * 
: = NY : * . "= 1 ; 
5 0 55 * 0 " e e 
4 1 - * ; _ P 77 2 8 
£3 \ — * 
J 7 4 ES 
C 4 ” ＋ 1 
3 x 4 ®; ; n * * , 2 5 * # Lt * 80 * L 5-54 ar 2 * 14 
8 LB 4 r 4+ $2 To =» 8 4 1 1 wy! 7 4 2 3 * 1 n 0 * 4 , es * 
: » r ** . N 6 : oy £ 9 . SS * ig . r 
1 * A * J : p 5 37 1 7 TE 4 * x oh + 7 
- ES 2 85 3 a BE 
5 k , 3-38 - 4 ; 8 Aa 5 7 ; W | N. 2 * 133 » | 12 2 «4 2 2 75 r 4A 
6 . Xx 2 n 4 R % 1 * , EOS fo I. bo * \ 7 Ke: ' 4 3 
* *- 2 { 4 * a r 14/4 N ++ % | & « ; . * 7 4 EE ; K ax 5 2 0 9 * 8 . 
; 7 > o 4 " ET 4 
„ 
* 


n 


* 


— 
— 


5 „ 
 * = ** 4 y 12 " * 


/ 
/ 


I 
oY _ = - 
"Or PAY I oe WPI» anne oy em = = n 
» a —_— - po OY 
. A ²˙ w ˙ AAP arg'7, 
. - — P 
x art ” « 2 s w- — " * 
= > * N * 


—— — 


— by pA 
— i? — 


W 7 7 PIO wt We a ua to ſhew' cau 
VVV Shy a new rrial ſhould not bt granted, "argued thus 
8 nin ſupportof it: The mere circumſtance of havigg 
2 $5 ber che defendant go at large is ho grout to maintaln | 
an action againſt the ſheriff. Attinſon v. Matte 

1 2 Term Rep. 172. The Sheriff of Nottingham's caſe, | 
Ne 72. Hawkins v. Plomer,' Black. Rep. 1049. It 

is ſufficient if the ſheriff. have him to proce at | 

e that time, when by the rules of the 0 our nd 

7 ſo to do, and if bail is put in above, that is a pro- | 
duction of the . The N is, at what time 

1 e is oz AA. ET, as EL 


- 


— 


2 „ 


Rey 


OO ERECT — — — 


— — ——ͤ—õ — 
— 
F — 
— | - ————— + I 


. 


— 


2 — — — —— rar „„ „„ 


FY i 
—— — 8 


—— —— * 


—— — 


E 


PPPP . p 


23 1. 


— a —— 


—ͤ —— — 
— 


— 


3 c In conteryplation of law the ſheriff / is bounds 60 
return the writ on the return day, and if he dog 
. not he is entered in 'miſericordia, but that has long 
been a mere form. The Courts do not wiſh the 

bs arte 745 ſheriff ro take any ſteps in the cauſe, unleſs the 
* - plaintiff ſhall ſhew his defire to proceed, by: taking | 
4 but a rule to return the writ, and if that is com 
ahh plied with, and it is returned” cepi, the plaintiff muſt 
"+... then proceed to rule the ſheriff to bring in the body. 
If the ſheriff does ſo, he complies with the rules o 


. the Court, and no action lies againſt him, although 
| ; | I 4. : „ be 
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theſe caſes the ſheriff had taken bail, which he bas 
not done here. But that circumſtance is immaterial 
as between him and the plaintiff. The ſtatute of 
23 F. 6. is only meant as & benefit to the defendant 
to prevent vexation by the ſheriff,” and leaves the 
plaintiff in the ſame” ſituation as he was before (a) 
Freem. 219. and on the ſame prineiple it is held 
that the ſheriff is Jultified in taking inſufficient 
ſureties or only one. 2 Saund. 60, Faſt. 369. Yet 
the act requires rexſounble ſureties of ſufficient per- 


| ſons,” If then the ſheriff had taken one nominal 


bail, the rendering the body upon the rule to return 
the writ would have been ſufficient. - That form-as 
far as regards the plaintiff. is immaterial, -and- the 
ſame muſt be the time of e d in s caſes 
where no bail is e e ee eee e 
. Ap: n 

Suppe ab; ſheriff 1 yet the plaintiff” 
moſt ſhew that he is damnified by the irregularity 
before he can ſupport this action. The omiſſion of 
an immaterial form is no damage to the plaintiff, 


if the defendant is brought i in as ſoon as the plaintiff 


could have called upon the ſheriff to produce him, 


if the form had been complied with. Beſides, the 


only damage to him is the loſs of a trial in the term; 
but if he had not lain 85 08 W to rule Any 


6 The ſtatute winks FA 56 i OS herds return _ corpus 


* they ſhall be chargeable to have the bodies of the ſaid perſons 


* at the return of the ſaid N in ſuch tors As before op 
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te defendant go at large on any ſecurity. 1 
ACE ſtatute was introduced for the benefit of the defendant 


at had. been brought in on the. deu CT wi 
- ö $f 1 e is g 1 TNT . : 5 - FS . 3 . 8 Gy 8 ET * 1 x BIT, ; 
de cd 80 for. che tei, Be 
ſtatute 23 H. 6. the ſheriff was not compelled to le 
N "hat 


- to. compel; the ſheriff to take bail; and accordingly 
the Courts have held, that where that act is com 
plied with, the plaintiff has / no action againſt; 
ſheriff ſor the eſcape, or for falſely returning paratun 
babeo: the caſes where this. rule has been. followed 

are expreſßly founded on that ſtatute, as the Juſt } 

. es of the: ſheriff. Page v. Tulſe, 2 Abd. 5g. 

SR _ Boles v. Laſs, Gro. El. $52. Ney 59. Barn 
1 Aldfeworth,. Cro. El. 624. Ellis. v.. Yarbord, 

1 Med, 227. 2 Med, 177. According to the report | 
of the latter caſe, | in 1 Med. it is expreſsly declared, that 
if no bail were taken a different rule would prevail. 
Add the ſame diſtinction is taken i in Allen v. Robinjon, | 
: wag 22. . Parker v. Welly, 1 Sid. 439. 1 Feit, | 

Benſon v. Welty, 2 Saund. 154. Langton . 
| Gordier Aer 5 Croedil, 469. Gib. C. P. 22, ; 


> 


11 only remains to be Fa WOW hats is (the. time 
at which the body of the defendant. ought to be 
brought in; whether at the return of the writ, or 
upon the expiration of the rules upon the ſheriff, 
N the Sheriff of Nottingham' s Caſe, Ny 72. Hawkits 
v. Plomer, Bl. R. 1049. Atkinſon v. Matteſw, | 

2 4 Term R. 172. it is held that the return of the 


writ is the Peniod. In Merryman v. Carpenter, 2 Str. | 
PN 262, | 
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1462. it is held that the plaintiff need not take any 
| ſteps to quicken” the> ſheriff or bail below, before ß 
0 caking an aſſignment of the bail- bond, and in The | 3 — 
| Ki ing V. The Sheriff of Cornwall, 1 Term R. 552. it 2% „ 

is held that the ſheriff is guilty of an omiſſion in 
not returning the writ, and that the rule to retwn. © © © ©. 
+ FE founded upon and muſt be conſequent to that : 5 
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In Murray v. Durand; Ein. Cs. N. Pri. 5. LG sg 
Kenyon was of opinion, that, but for the actual juſtis . 
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fication of bail interfering, the action would lie againſt | „ 
"an the ſheriff; he calls it there “ein fat an action for — 
wed not taking e on nr inn wenn . 


MacpoxaLD,: Chief Baron. — This caſe is de 
cided by Ellis v. Tarboro; the principle is there tk 7 
cognized, that no action lies againſt a ſheriff for =: 
an eſcape, where he takes bail, becauſe he is com- | 
pellable ſo to do; but if he does not take —. oo 
nor has the body at the return of the writ, an e 
action does lie. This rule is followed in the de. 
ciſion of that caſe, and has ever ſince been conſidered 


as the law upon the ſubject. e n 
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45 caſe there mentioned, where the ſame deciſion W 1] 


20th February. r oa : 85 ”” 5 v. 5 7 ag 3 
N fl. fa, teſted | | 
© before the death | | 
of the defend. - cution in fig cal mould not. ny "Ip ſide. Ti 
tin . | 7 
8 42. was teſted of laſt Hilary Term, deſang | 


ee, ee of the deſendant, but was not in W 


abel. 24-7 cout fill after it, in the Vacation following. / = 
: 0 . ſheved cauſe -againſt/ che rule; he; | 


ds wore - emed by common 
| . u. Anon. Cro. l. 37 
Eb Parker v. 42h, © Cre. El. 181. 1 Rol. Air. 893. (a | 
3. The ſtatute 29 C. 2. c. 3. provides, that 
2 . of execution ſhall only bind from the time 
of | the delivery to the ſheriff, but that ſtatute is 
_ expreſcly made for the protection of purchaſers x y 
Ig.) and accordingly it has been decided in 
ſeveral caſes, that, as between the parties themſelveh 
the goods ſtill continue to be bound by the 1645 
TAE. Houghton v. Ruſbly, Skin. 257. and Dr. Ni, eedbam's 


* 
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afterwards adopted by Lord Holt. So, Anon. 2 Vent. 
218. Farrer v. Brooks, 1 Mod. 188. Robinſon v. 
Tonge, 3 P. Unt. 399. Finch v. The Earl of Win-. 
chelſea, Mr. Cox's note, Lid. Springer v. Samer. 
ville, Bunb. 271. The only caſe which ſeems at 
all to weaken this rule is Heapy v. Parris, 6 Term 
Rep. 368. but that is very diſtinguiſhable, it goes 
- upon the circumſtance of the judgment not TT 
docketted purſuant to 4 & 5 W. & M. c. 20. The 
Court were of opinion, that the executor was 


— 
be - 
* 


o — 
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— 


th the judgn e be 7 a io force _— 1 4 | | 
hm dee there i no fc rere. Fr 


fictitious, ace Abe as in Mm aha 5 
ke: be Fea where'any thing turns upon VVV 
The real date is, the delivery to the ſheriff : 
| the execution bound from the . zefe, the goods | 
would be bound by it, and all other executions | „„ 
of ſubſequent tees would de poſtponed; but |} 
the only queſtion to aſcertain their prior © - -Þ| 
is the time of the delivery to the ſheriff for VVV 
the purpoſe of being executed; for. it has even 

been held, that if no warrant. is taken out to 

enforce the execution, a ſubſequent execution pur- 1 

ſued with diligence ſhall be preferred. : 5 Med. %%. 
The executor is in truth the truſtee for all the . 


* 


creditors, and if the goods are not bound as againſt 
creditors at the time of the death, neither can they ; 
againſt him. This is the principle upon which the 
Court went in Heapy v. Parris. The Court there 
ſay, © The moment a party is dead, the rights of his 
creditors are fixed.” The plaintiff here had no „ 
veſted right in the goods at the time of the death, ro, 
for another creditor might have gained a priority. 
Then he muſt reſort to his ſcirs facias, and the 
executor has a right now to.pay him, among the 

other judgment ave in ee We * * 


proper. 
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ſettled by the n 


f ; AS 
„ NATEG fo on FIR: 
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1 (a) in N v. Parris, the. writ of ni was tifed a 
[tt S well as ſued out Aer the death of the defendant.— In Mic 
Term 37 Geo. 3. a caſe ſimilar to Nullier v. Drawater came to be 

| _ arguedin K. B. —— v. Langm where the Court, upon ſeeing 

"3th the note of this caſe in the Exchequer, obſeryed that diſtin 
between it and the caſe of Heapy v. Parrit, and confiderin 
- decifion here to have proceeded on a miſtaken view of the | 


eaſe, wc rang a contrary opinion, The caſe went off upon An | : 


4 


- ” * 8 - 2 b 5 . 1 * G * I ; 8 Wh 1 
- 
1.» 
= 
1 
* * * 44 RF 
. 844 
of 0 4 
5 On «4 * . — „ Beg 8 2 4 
* * + F FEY . 2 
> * a 75 * 
- - 
= . A 4 5 pt Þ 4 II 
** 7 WR 
— of ; . 2 4 £ \ \ ENT bt 
* * y +. rb 0 * 9 3 ** <2 
7 — 7 5 k 4 
; * - | 
- Fi : ; K 7 I 1 , * 8 — 
0 2 A : 2 2 tk g 1 * 1 * 
” * * ' 4 * : I X 
* 4 * — b 
5 o 
— * 5 .: — K. j 


Setting outof 18 bill was for an account of tithes of wheat in a 


A e, particular field, in the year preceding the filing 
even although of the bill. It appeared that the wheat had remain 


the uncertainty 


of tte weather ſtanding very long from the wetneſs of the ſeaſon, 


been kaun being and the weather continuing very precarious, © 
put in ſhocks fendant was obliged to cut ſmall parcels of 


2 


time, and carry it home immediately vita s a car 


that hob was a e eee carry — = - 
he could, while the weather was fair. The ee 


attended to ſee it tithed, and the defendant pro 


to fill a cart load, thrawing nine ſheaves into the cart, 5 


and laying aſide the tenth ſheaf for the tithes. The 


plaintiff refuſed to take his tithes unleſs he ſaw the 
whole tithes of the corn cut down regularly ſet out 
before any part ſhould be carried away; he did not 
object to the lize of the ſheaves thrown aſide for 


him, and gy * 10 8. een = be en wy the others, 


Partridge of conte ol ed 


on TA Ve Spas 9 b. 0 * 


pb and Richards, far 2 hain, in aeg | 
that the farmer was juſtified by the neceſſity of the 
caſe, in omitting the uſual form of ſetting out the 
tithe, The mode of ſetting out the tithe of each ar- 
ticle is adapted to the convenience of agriculture, A 
and of courſe muſt ſhift with circumſtances, it never 


being intended that the farmer ſhould adopt an un- 


profitable mode of huſbandry, for the purpoſes of - 
tithing. Collyer v. Hotyſe (a). Beſides the ſheaves of- 


fered being the full tithes, the refuſal to accept them, 
upon a formal objection, is ſuch conduct as a + Cour 
| * Equity __ not to countenance. * 


Macpowatp; Chief . "The cal wade 170 the : 
plaintiff is extremely unfavorable. The farmer truſted 
to his not n and 1 upon a et ns 4 


le) See antes wal. 2. 2 „„ 6s 
quieſcence, 


wool : - 
8 \ 6 , * 8 %* 
r 1 e * 


{0 eee ee 


ed der dee clergyman is in ad. 
caſes. entitled to have his · tithes ſer out, and relied 


any pertenee of u fairnels: . cithes offered _ 
. Ina caſe fo vexatious, and fo unſeemly in a 


3 yman, the Court would be glad to find any uf. 
3 91 In 80 0 ground, - from the ſtate of the weather at the 
B \ *_ '_ * imme, to Juſtify che mode of tithing en aer. 2 c 


. the bill with coſts; but the conduct of the 
Van ſetting out the tithes, was not ſtrictiß 
Correct, and cannot be ſupported. | An en is 
3 e e, 8 e aal. „ 


o ů · ·˙³·¹rẽ¹OO‚ͤ . 
A teftator gave ＋* Gn by his will gave © to exery of the a 
* and daughters of his late couſin J. D. 100. 
Se die lore? J. D. had left only one legitimate daughter and 
 -eovfin,” bis two illegitimate children, a fon and daughter. The 
; couſin teft one 
keimte - deputy remembrancer refuſed to admit evidence of 
—_— =] a, teſtator's intention to comprehend the illegiti- 
n children in the bequeſt, On exceptions | to . 
9 9 You Tn N 
: the will, nor is | Fa ; 
eee ee will, « * 
uns. and daughters,“ could not apply to a ſingle E 0 
ter; that chis -was an ambiguitas latens which let in 
5 evidence of the perſons really deſigned. It is clear 
that baſtards may take by a general deviſe to all the 
natural children of A. Ys Metham v. Duke of De- 
XS. vonſbire, 8 Vin. 321, and if the words of the will 
* 8 


N EY 152 * 3 
A * x a 33 Sb ps 
N l * : 8 
% 3 9 i py 2 2 << : 
1 3 x Po _ 7% 5 
WHT 7 : n . 
a 3 4 3 2 3 
> 3X82 FI lk * * 
» 4 = * 
8 = { F 
1 * 2 
5 0 85 | | 
- a . — 
_— 
* 
* 4 
4 — : 8 


cannot be hire ſatisfied, baſtards 0 1 1 
take under the general name of ſons and daughters. —— 4 
F. D. being dead, the teſtator muſt be ſuppoſed toͤ,s 
have known. the ſpecific objects of his bounty, and e 
evidence n . oy nene to ew whom „ 


he meant. „%%% HT 097 < r . 
| 2 ; | 5 S To" a 8 
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Macy ena. . | „„ 
might equally well be attempted in every caſe of a le. 
viſe to the children of A. B. to include illegitimate chil - e 
dren, by parol evidence of intention. Beſides, tze 
claimants are a ſon and daughter; theſe, together with _ 
the. legitimate daughter, will not ſatisfy the words 1 
« ſons and daughters: and therefore the Ln | 
of admitting ia n A „ 

Tuoursou, Baton. wa chis claim; the 5 
words muſt be conſtrued as extending generally 3 
all ſons and daughters, whether legitimate r / 
Then it would be impoſſible to exclude any other . 
baſtards of J. D. who may poſſibly hereafter claim. e 
This conſtruction would be monſtrous, where there 3 
exiſts one that anſwers the legal bn ns 7: 
perſons to take. 4 
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The report was confirmed. . 


% 


9 


the declaration that De « 
at law; and therefore it was like 
ol a plaintiff refiding abroad. 


; The officers agreed that in prftce, oo notice b 
given. I e e 


” : i 0 1; L / * 9 


Tnoursox, Baron, thought that ſuch a pra 
improper; for the making Gordon a party in Equity 
ſhews you cannot obtain an injunction againſt him, 
behind his back. If he has no notice of this motion, 
be may as well not be a part. N 


. - WOW. 


| MacponarD, Chief Baron, thought that from 
particular circumſtances. which appeared in the caſe, 


notice ought to be given. | _ 


tiff Hare (a brewer) an inn and out; houſes, with 


qo 3 9 in 17900. leaſed ad is 


A tenant cove- 


pair, damage by _ 


about ten acres of ground on M oolwicbh common Feerh cxcepreds | 


for twenty-one years, (determinable at the will af the 
tenant, at th end of ſeven or fourteen years,) at 100. 
a year; the plaintiff binding himſelf by an expreſs 
covenant for the due payment of the rent, and to 
keep and leave the premiſes in repair, damage by 
fire only excepted; and the landlord. to have a right 
of entering to inſpect the ſtare. of the premiſes. In 


continues liable 


to payment of 


rent, notwith- 


ftanding the 


premiſes are de - 
ee mT 


1792, the plaintiff underleaſed to the defendant's- 


Harford and Taylor, brewers, they indemn "ying 
him en all demands of Was 72 


k — | 5 


The tenant of theſe ho under. Harfird, nd 
Taylor, becoming inſolvent, and the houſe remaihipg 
unoccupied for à conſiderable time, they afterwards 
underleaſed to the Polygraphic Society (for imitating 
paintings), who made uſe of it for boiling and pre- 
paring oils and- varniſh, and for painting their pic- 
tures, and other purpoſes of their manufacture; in 
the courſe of which, the houſe was rendered totally 
unfit for an inn or dwelling-houſe, the floors being 
all ſtained, and moſt of the windows fhut up.— It was 
allo neceſſary to keep ſuch exceſſive heat in the 
rooms, by furnaces in each, that the hazard to the 
building from fire was conſiderably increaſed; and 
no perſon lived 1 in {th houſe, 


37G 8 th 


19 * 


+ — 
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was ſo decided, was Brown v. Quilter, Amd;" 63. 


cConſtruction was adopted by the ſame Chanc 


ſbon afterwards. _ to the deſen 
Groves, 'to febuild Wer 5 s, er 60 DEI 


i ood Croke: for che 
ce of the acheter 


Was e nd 15 
bibel Ae a. equity. The firſt caſe in which 


4+ 


Lord Nerthington there held, that, by the equirable 
conſtruction of ſuch a covenant, the tenant is _ 

bound to pay rent for a houſe which no longer exiſts, 

and which he is not bound to rebuild. -- The ſame. 


a ſubſequent caſe of Cambden and Morton, and 
Lord Bathurſt in Steele v. Wright 1773 (a). 
this doctrine in equity has been recognized by Tab 
Kenyon, when deciding the contrary to be the rule of 
common law. Meeigall v. Waters, 6 Term R. 489. 
Belfour v. Weſton, 1 Term R. 310. If this be the 
regular and fixed conſtruction of ſuch a covenant, - 
in courts of Equity, nothing dehor̃s the leaſe can 
vary it. | If the tenant has either made an improper « ö 
— application of the premiſes to an uſe by which the 
hazard from fire is increaſed; if by his negligence, ot 


7 


* . % + 56 = 4 ? * * * 0 


r 


) Cited in Dee v. Sardbam, 1 Term Rep. 708. | OY 


| leaſe that rhe My 


obvious and 


43 M by an adio ef eee eee 
but this cannot give a me to. recover rent 1285 . 


. r 
9 I ; | | 
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—_— to —_— of Sig 4 tenabr wy oy 
ſponſibility ſor the loſs. It was not ſtipulated in the 


ys in the power of the tenant that 
uld, as the juſtices may reſuſe to rene y the 
Bes To convert i it to a manufactory, is the moſt 

robable uſe of ſuch a building; and 
there are many trades. and manufactures in which 
the danger of fire is as much increaſed as in the 


preſent; at leaſt the court cannot decide it ro be un- 5 


n hazardous, W 4 ITS 


But the” landlord has Periode bimſelf POR this 
defence, He was a buijder living in the neighbqur- 
hood. He has ſeen this change of the uſe of the 
building, and might at any time enter under the cove- 
nant to inſpe& the ſtate of the premiſes; if waſte 
was committed he might re- enter it, either at 


common law, or by virtue of his covenant; by lying by 


for ſo many years, he has encouraged us not to object 
to the uſe the premiſes have been put to by our 
underleſſees, and is therefore to be conſidered as 
having e licence to ehe uſe 45 the char 
Plans wid Stanly for the Abende pee The 
deciſion in Brown v. Quiiter by no means eſtabliſhes 
the conſtruction contended for by the plaintiff. If 
that conſtruction were to hold, the leſſee would al- 


b I 


houſe ſhould/ continue to be uſed as an - ; 
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Well ſounded. The rule of law is clear that the le 


ecome untenantable —— N 2 1 
there - held chat the landlord . 


PF e 9 


of the leaſe. The idea there thrown out, that the 
_ thing leaſed is gone by the fire, is.noteruein an 
either caſe; for there the tenement Wrede, 0 
valuable that the leſſee would not ſurrender; a 
here the out- houſes and -d il of contend | 
value. If one of the out-houſes, o | aud 
been conſumed. by fire, that wou 
this, a partial loſs; and the tenant would cqualiy tare 
been entitled to compel the ndlord either to rebuild 
though not hound by the covenant ſo to do, f 
accept a ſurrender of the whole -leaſe, paws ad- 
A N it en be to the. nee, tech 


* 


11 may "+ be OY ere becks; . 
opinion of Lord Noribington in Brown v. Quilter 8 


muſt abide by his covenant for the payment of the | 
rent in the event which has happened; and it ĩs colts 
trary to the general ſpirit of equity to change the 
effect of a contract from that which the parties them. 
- ſelves here entered into. That caſe was not de- 
cided according to the opinion of Lord — 
for the tenant refuſed to ſurrender his leaſe, and his 
bill was diſmiſſed. The other caſes are 
not in print, nor is any note of them produced; thoſe 
determinations may have reſted on ſpecial ci cum- 
ſtances :. the obiter didum of Lord Kenyon canto 


give much weight to the argument, as he was then | 


determining the Ty to be the rule of law, and 


was 
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equity; - un the late. caſe of Wars v. „ Wrigell @), = 
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cnt ofthe ein th ue to which the pr N 
The ground upon Wien 
was, that the pati . 
ve ag the - kr lIiabi ity to rebuild. in N . 
the caſe el fire, bad red ie confider, that in be „ 
fame light as if the premiſes had been ſwallowed up „ 
by the ſea. + This however ſuppoſes that —— Þ = 
happens without default of the tenant, In the preſenr — 
caſe, the tenant, if not guilty of actual fraud, at leaſt . 
cannot be conſidered- as free from blame. Suppoſe 
the landlerd to have ſubjected himſelf to the riſk of 
loſs by fire; the riſk he has agreed to ſtand to is 
that incurred in the occupation of the premiſes as 
an inn, and the rent is probably proportioned to the W 
extent of this riſk, If a common inſurer had a 
to take the ſame. riſk upon himſelf, there can be no 4 
doubr that 'a change in the lading of a ſhip, or N 
in the uſe to which à houſe is applied, by which _ 
the danger is materially. increaſed, will avoid the i- 
ſurance ; the uſe of the premiſes. might be changed, | 
but not ſo as to increaſe the riſ run by the land- 5 
lord.— By underleaſing to the Polygraphic Socis y, i 
the tenant probably got an increaſed rent by ſub- ; 
jecting the houſe to greater riſk, and is therefore „ 
receiving the premium for the additional riſk w 1 
the landlord incurs. It is alſo in evidence that 
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ought to 
the tenant is lhe of has: degree of negligene 
vhich is viewed by the law in the ſame night as. 5 

fraud] and which avoids gs equiry'thir the-plajhuif 
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& . 6155 | cond! LETS. 40 
ELD * en n ts. 0 oat olrud choi's lief given'by | 
Courts of Equity in caſes like the preſent was fmilir 


the fair ding 40" be"vbiaine for I,” bref 
Principal rules ih eſtimating the elaims of the parties, 
It is unjuſt that the fenant ſhould pay rent for a Hout 
which does pôt exiſtz unleſs, by agreeing to'repdityih 
ſuch an event hne Lene himſelf woah the Sehefal 
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Maeve erb, Chief aun The preſent que 
ts « ebviouty one” of that deſcription upon which a 
Court of Equity ought peculiarly to 'pauſe.” Th 
queſtion is of great importance, from the generality 
of that Kind of covenant which gives riſe to this 
ſoit: and it acquires additional conſequence, becauſe 
it calls upon a Court of Equity to fix the 'bobtnd- 
aries to its own power and juriſdiction in- interfering 


* * 


in the contracts of nn i en, JR. 
DE 8 1 71 755) bes 1 


It is clear wut it u the! tehant is i beds by the 
. conſtruction of this leaſe, to pay his rent during 
the continuance of the term, notwithſtanding the 
5 ; FEY L0H "event 
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W is 5e ot ou ry 


| tnight-be puſh 
in ſupport bf" the preſent claim. If the. thing levied 
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backt will hes WS pes Phi is" 1 bon 
to interpoſe, to prevent e wee. of this legal con- 


” 


1 
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ſtruction, upon the gro 


ſoch cafes" to fall upon the” lar 


renaft! We are called v n torelieve from the burden | 
Party who is liable at law to 


bear it, and to lay it 8 another e 


= 


of this misfortune ; on 


v iſe able.” 


oe will be . to [collider how Pp this _ ring 
puſhed, upon the ſame reaſoning adduced 


is deſtroyed or materially damaged by floods (#),-or 
tempeſt; or any other inevitable ee ode ee 
en might be inſiſted One Cena gage fee 


It may walh be queſtiohed whether ts is 40 real 
' reſemblance in the. preſegt caſe-ro that of an eviction 


of the tenant by title paramount; to which Lord 
Northington bas aſſimilated i it as the groundwork of. his 


opinion in Brow# v. Quilter. The tenant can only be 


evicted where the title of the landlord was. originally 
bad, where he never. had. in truth any thing. to de- 
miſe, and the pretending to do ſo was a fraud upon 


the leſſee. In the preſent caſe there was a full ca- 


pacity to demiſe the thing leaſed, on any terms. which 


the parties might agree upon. The poſſibility, of 
deſtruQion. by fire was in their contemplation in 


mak ing the leaſe; and it would have been very eaſy 


to provide againſt the payment of rent in ſuch an 


event; or for 
if ſuch had been the intention of the parties: on 


the contrary: & the leſſee ner fipolated to pay 


(a) See Carter. Cumming! and Harriſon v. North, 1 Cha. Co 53. 
| Fs | | the 


- 


reioning tlie rent on a Partial loſs, . 


7 


of the demand and of the penalty, it ſeems. 2 


"ns 
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Nees ding Bip 3 1 
| therefore is materially different from the caſe of e 
nalties relieved againſt in equity ; the gr ound of 

relief is that the actual: payment öf the penalty was 
not the intention of the parties, and the, core 
points out the real intereſts which are meant to be. 
taken under it (a). Accordingly, where, by the 
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that the actual payment of the penalty was the in 


tion of the parties, Equity refuſes en n 
er e (09 = that claſs. caſes. $1 e 
4 


e ene this caſe: may be diſtingviſhed. Fog t 
of Brewn v. Quilter, ſo as not to claſn with it. In. 
Brown v. Quilter, the landlord had inſured the houle; 
by its being burned he became entitled to the in- 

ſurance, and therefore had in his pocket the value f 
thi thing which was the ſubject of his contract with 
the lefſee. As to him therefore no loſs had haps. 
pened. There might be ſome equity to ſay that | 
he ſhould not keep the houſe, or its value, and receive. 
the rent alſo, but ſhould either put it down” again: 
for the uſe of the leſſee, or remit the rent; this 
| haps may make a diſtinction between that caſe and 
the ' preſent, ſo that a different deciſion may be 
adopted here, conſiſtently with the facts of that caſe. 
The two other caſes decided, the. one by 'Lord 
Nottingham, the other by Lord Bathurſ, are mentioned 
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in Weigall v. Waters, although from an urhority- 
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raiſes another ohjection to his claim, peculiar to the 
preſent caſe, from the conduct of the plaintiff him 


ſelf in the manner of occupying the houſe. © It is ar- 85 


gued that a tenant, occaſioning the loſs of the ho 
by his own miſconduct, is not entitled to the gener 
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equity; and it is inſiſted that the plaintiff is culpable | 


in converting the premiſes to an uſe by which the 


hazard of fire was increaſed ; and i in not proportioning 
his care to that additional hazard. It is certainly an 


important queſtion, what ſhall be the effe& of ſuch a 
change in the uſe of a building where the leaſe has 
not ſpecified any particular mode of enjoyment.” 
There is alſo ſome contradiction in the evidence, 
with regard to the quantity of the increaſe of the 
hazard, and of the care taken to prevent its effects. 
It will be neceſſary for the Court to mand into the 
caſe hte we uu our eino. 05 
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„ the ploincif "hoy with himſelf. its ayment of 
©. _ the rent by a poſitive covenant, and without any rer 
Jſtriction. The exception in favor of the leſl Ow | 
= he ſhall not be: bound to repair in caſe of fire, is 
FED. metely negative. It faves; him from one af the 
nm Adauties to which he would otherwiſß have been 1 
. in that event, under the general covenant. to repairs 
=. ttzhis does not neceſſarily excuſe him in the ame ere 
WM 3 from all; the other duties to which be has made him-' 
| ſelf liable; and there does not ſeem to be any im. 
mediate connexion between this living; and. ha Co- 
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3 argued that the nature of the 70 raiſes. 
that connexion. | I take the diſtinction to be this; 
Where, upon a covenant by one party, the law railes = 
Wl another mutual and correlative - cayenant, the one 
| [ | 5 becoming impoſſible, the other alſo is gone. But 


where the covenants both ariſe out of the expreſs 


1 | agreements of the parties, and are not deſcribed- . 
1 gdeqpendent the one upon the other, although the per- 
"A 1 formance of the one become impoſſible, yet tha 
4 force of the other remains. And this has been te. 
_ Rm peatedly decided in caſes reſembling the preſent. In 
| | : Dyer 33-6. and in Paragine v. Jane, Aleywu's Rep; 26. 


it is ruled that where a leſſee covenants to repair, 
deſtruction by lightoing, or the King's enemies, does 
not excuſe. So, in the caſe at bar, the Jeſſee would 


not only. have been obliged to > Pay rent in the event 
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Raymond 1475. alſo reported, but leſs fully im 
2 Stra. 763., Where: the covenant to repair was with» 


| the ſame exception as here, it was held that the 
 lefſee continued liable to payment of rent after de- 


ſtruction of the premiſes by fire. The ſame doctrine 
followed in Belfour v. Weſton, 1 Term R. 310. and 
in Pindar v. Ainfley;; there cited by Mr. Juſtice 
Buller, and again in Doe v. Sandbam, . Tem R. 705. 

and Mr. Juſtice Buller there obſerves that the caſes 
cited from Courts ot Equity, in which « different rule 
prevailed; muſt have turned upon particular circum- 
ſtances. Theſe caſes have clearly eſtabliſned the 
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ſo uniform. Im the caſe of Harriſon v. Lord North, 
1 Cha. Ca. 83. the Chancellor ſeemed incline to 
interpoſe in favor of a leſſee, to prevent kis being 
liable to payment of rent where the premiſes. had 
been taken from him by the King's enemies; but it 
does not appear that he in fact ioterpoſed in conſe- 
quence of this opinion: And in Carter v. Cummins, . 
cited ibid. the Lord Chancellor, reſuſed to relieve 


the leſſee from payment of rent, where the ing der 


miſed was carried away by a flood. 
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- agreement. for the leaſe of a public houſe at 
Ezeds. The agreement was ſor a leaſe, “ withilall 
<4 uſual and reaſonable. covenants, commonly info, 
eg in leaſes of the ſame nature. The laintiff, the 
lefles, tendered a leaſe to be executed dy der 
ant.: The deſendant objected to the draught tor nt 


———— a covenant, on the part of the leſſee, not tic 
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der and King akin oth PEMP cited Morgan v. 
Slaughter, 1! 's Caſes at Ni. Pri. where Loid | 


Kenyon ruled this to be an uſual covenant, e ee 


8 


The caſe A ſtood over for gi ſ fro "m 2 
chat] / 1 the opinion « of the OV, was this 


— Macpoxaup, Chief Baron,—If this caſe came 
before us without any authorities, we ſbould not find 


much difficulty i in e upon. it; 85 covenant in. TY 
queſtion 1s very old in the practice of the law, being ; 
recognized as well known in Lord Coke's time; and it I} 
is now ſo generally adopted, that a leaſe made without 
ſuch a covenant would be conũdered by nn e 
© improvidendly drawn. RI Wy 8 
A doubt i Hs: 0 by the ; opyatice . 
deciſions which have taken place upoi the ſubject. In I 
Henderſon v. Hay, Lord Thurlow conſiders it neceſ® = } 
fary, by the terms of the agreement, that the covenant 1 
inſerted ſhould be incidental to the leaſe, that is to ſay, 
that it ſhovld be quite of courſe in ſuch a leaſe ; and his 
decifion finds that this covenant is not incidental. 
The other caſe was decided. by Lord Kenyou, having 
that decifion- before him; and, therefore, although 
only a caſe at N. Prius, 1 is entitled to > great attention. 


Upon the whole we are of opinion, that this' cqve- 2 
nant, being now ſo long eſtabliſhed in common ptac- 
tice, may fairly be conſidered as a common and uſual - 5 
covenant, to be inſerted in leaſes: The bill muſt, ts 
therefore, be diſmiſſed; but, as the oppoſite deciſions 7 
upon the ſubject raiſed a caſe of fair doubt for the 
plaintiff to bring into * he ought not to 122 
coſts. N 
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1 'he defendant ſet up ten or twelye defences 
claim ſereral of which were inconſiſtent anc 
dictory. A _doubr at firſt aroſe, whether this 
not be conſidered by the Court as an |" 
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| hands, its nature is changed; ;, by 32 H.8 8. c. 7. it is be- 
come like any other lay property, is transferred by the 
fame conveyances, and i its title is tried by the fame ac 
tions as any other incort 
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not within the. deciſion. of. the Bury J.. Edma 
Evans, and the other caſes upon that TR oh \ Thoſe - common right. | 
deciſions went upon the ground that, in ordet.to. found _ 


a preſcription, the preſumption muſt beof a right prior 


to the diſſolution of the. monaſteries... Com, R. 65 T. 
But lince the eccleſiaſtical property has come into lay 


cal hereditament. . The ef. 
fect of length of time to ſupport poſſeſſion, as evidence 5 
of ſome grant or other title, is conſidered by Lord 

Mansfield, Comp. 109., as a general rule of law; ac- 

cordingly it has been applied, in ſeveral caſes, to 


claims of tithes as well as other property. - Scott v. 


Airey (a), Mawbey. v. Edmead, , &c.. By 21 J. 1. 
c. 2. 9 Geo. 3. c. 16., even the claims of ie a 
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As to the Ge point, 7 5 8 5 2 — 
in non decimando ſor a large tract of country is good. 1 
DoF, & Stud. c. 55. p. 147. 2 Inft. 646. Hicks v. 
Waedſon, 4 Mad. 336. Carib. 390. 2 Salt. 6656. 
Skin, 560. Thoſe authorities go to all ſorta of tiches; | 5 
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©," + 2 0000 ſuch 4 modus, 2 fortiori it muſt ſüppott 
co. reſent defence; and the effect of ſuch a deſthte is; | 
therefore, determined by the caſ caſe Buty St Exmund' 

| . Evans. The caſe of Srort and Afrey does not aj 
o che preſent; that was a diſpure between th 
cCülaimants of kithes, each deducing a title to the tithes | 
diſtinct from the title to the lands, and the claims 

25 who happened alſo to have the land, was in p 
155 ol all the tithes, and demiſed them to the renant tog 
ther with the land; here the rector has received | 
ide tithes that have ever been taken, and it is: cleat 
that he has a prima facie right to all, 
had actual perception of every 
v. Olive, Bunb. 284. The defendant does not pW. 
tend that his leaſe contains a demiſe of the tiilies of 
hay and agiſtment; his landlord has never demande 
>  . thoſe tithes of him, and therefore neither of thetn hav 
poſſeſſion to ſer up againſt the Prime facie es of the 
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; ol Suſſex, or for a hund county, but not for 4 

pariſh, or for a few contiguous pariſhes ; and the caſe 
cited, Hicks v. Woodſon, ſupports this diſtinction. 2 
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ant inſiſts on exemption from payment of hay and 
agiſtment tithe, on- the ground of having never paid 
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theſe tithes ; from non- -payment he wiſhes the Court 
to preſume a grant or conveyance of theſe tithes from 


the Jay impropriator. It is clear that, againſt an ec- 
cleſiaſtical rector, this defence could never be ſet up in 


ſame benefit was at firſt doubted, but that point ſeems 
now at reſt. Three ſucceſſive deciſions upon it have 
fully eſtabliſhed that there is no difference between a 
lay and an eccleſiaſtical rector. Benſon v. Olive, in 


| any ſhape: Whether a lay impropriator ſhould have the 
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(See this caſe at length Term Rep. i 201mg act april, | I 
3 unh, for the plaintiffs in error, in ade 
the arguments uſed below, contended that the | 
A general intent of the parties clearly was to give fifa _ 
; teen days for renewal, after; the expiration af the ". _ 
: period inſured; that during theſe fifteen days both 
f parties have a right of diſſent; but, if no diſagree- 5 
| ment is expreſſed, the payment within the fifteen * 72 
Ty days relates back ſo as to cover that part of the - > 
: time already elapſed, If a contrary conſtruction is | 
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\ an artifice to deceive the inſured into an opinion of 
th their being ſafe,- when in truth they are not t i 


S 

a new agreement, without any other connexion wich 
. former except that of being on ſimilar terms, | 
the parties may come to ſuch an agreement at any 
time, The fifteen days given muſt mean ſome be 
nefit which they cannot have afterwards z. which they 
3 forfeit, if the f is not then paid, 8 


Bvrxxx, Lr be clauſe is ment for he. pu 0 
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By” PTY Tf the iofuring office wodives, on the 
 I5th day after the expiration of the former year, 
the premium for a year's inſurance, to commence || 
from the expiration of the former year, they receive 
- a whole year's inſurance for a period leſs than a year by 
thoſe fifteen days; for the inſured has already ſtood 
the hazard during that time: this ſuppoſes a conftant 
impoſition on the one fide and miſtake on the other. 
In all mercantile tranſactions, the meaning of the 
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. bill ated thet 4 B. died . twenty years 

ago, ſeiſed- in ſee of. a. meſſuage, leaving the 
plaintiff his heir at law. The widow continued in 
poſſeſſion of the premiſes till her, death in 1789, 
and her daughter the defendant has continued in 
poſſeſſion ever ſince. The bill fuggeſted that the 


the anceſtor of the 222 and A der ov. 
of her title. 855 | 
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The aeſendint dem ured, 


Equity never compels à tenant in poſſeffion' to make 


defendant has his deeds, &t. Budes v. Dore, 2 Pez. 
445. Toy v. Kekewick, 2 Vez. jun. 679. and a fimi- 


Aſter ſo long poſſeſſion and a deſcent caſt, the origin 
of the defendant” 8 title 1 is not to be inquired' into. | 


Partridge and Lewis, for the plaintiff, infiſted that 
there was that privity between the parties, which en- 
titled them to à diſcovery. The bill ſtates that the 
defendant claims by a deviſe, of otherwiſe, under our 


| kerited, The length of time cannot be ſer up, be- 
cauſe the widow had a right to her dower in the 


anceſtor; we have a right to know how we are diſin- 
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defendant claimed under fome deed or deviſe from 5 


2 
* \ 4 


Romilly for en ROOT 1 Yigy" a -Cotie er N ' 


a diſcovery, unleſs to remove any obſtacles' but f 4 
the plaintiff's way in proving his own title, as if the _ _ 


lar caſe of Davies v. Henley, 1ſt November 1793. | 
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A contract for 
goods was put 
an end to by 
both parties, but 
the goods were 
in the poſſeſſion 


tf the intended 


purchaſer. The 
value riſing, he 
converted them 
to his own uſe, 
and offered the 
former price. 


"The owner de- 


manded the in- 


creaſed price; 


and on nonpay- 
ment held de- 
ſendant to __ 
6c for s fo 
and nt 
This does not 

ent him 
trom ſuing in 
rover. 


to countermand the order, adding that he would | 
uſual courſe, from the ,warchouſe kept at Liv ve pon 
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i 
3 Fa an SF ro of crover . a move, of 736-4 
'The defendant, 2 merchant at Liverpool, wrote 
to the plaintiff, a diſtiller at Briſtol, to order a large 
aſſortment of ſpirits, to be ſhipped at ſeveral times. 


Soon afterwards, on 18th May 1795, he wrote again 


take ſpirits. of him, as he ſhould have occaſio1 ion, in 


for the Briftol | diſtillers. . On the 22d of 
plaintiff wrote in aper, that the firſt cargo of ſpiry 
. alread | that, as it would be difficy 
to get the. cuſtomboule permit altered, he ſhould k 
it proceed on the voyage conſigned to the de- 
fendant, who. might then eaſily get it removed 
into the general warehouſe; and that the other 
ſpirits ſhould not be ſent.— The ſpirits . arrived at 
Liverpool, and were lodged. in the king's warehouſe 
ia the name and under the directions of the defen 
ant, and never removed by him into the 'graeial 
' warehouſe, The price of ſpirits was then 28 44. 
per gallon, On the 2 5th June the price roſe to 
44. 6d, in conſequence of the a& of parliament 
Ls 


22 er 


wards took the ſpirits out of 8 king $ warehouſe - 


| new trial ſhould not be granted. They contended 


I oo UG TD r _ wa= WW 


SQ Sw © -” kw & C09" ev & he's 
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and ſent them abroad for. ſale, and on the 0th A 
wrote to the plaintiff that he hag done ſo, and charged 
himſelf wich the price at 24. 4d. The plaiotiff an 


the 12th wrote back, that be conſidered the contract as 


having been abandoned, but offered to let him have 
the ſpirits at the price they then bore, 45. 6 d., and 
threatened to arreſt him for the value in default of 
payment, The money not being paid, the. plaintiff 


goods at 45. 6d.) on affidavit of a debt for gaads ſolu 
and delivered. He did not, however, proceed in the 
action of aſſumꝑſit, but brought this action of crover. 
The action was tried before the Lord Chief Baron, 
who left it to the Jury to ſay whether the contract was 


reſcinded : they thought it . * 
a verdict for the en 


Low and Giles obtained a nk e — ad a 


that the plaintiff had concluded himſelf from ſuing as 
for a tort. Suppoſing the firſt contra to have been 
reſcinded, yet the defendant took under colour of a 
purchaſe from the plaintiff, and it was not open to 
him, upon an action for goods fold and delivered, to 
have denied the exiſtence of the contract. ' The 
plaintiff refuſed to ſell at the price offered ; he de- 
manded more, and threatened to arreſt in cafe of 
non-payment of the larger price, treating it as a ſale of 
the goods for a price to be fixed by their value in the 
market at the time. He proceeds on the ſame idea 


to make an affidavit of the debr for goods fold and de- 
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arreſted the defendant. for 1600 J. (the value of the 


Fi 


4 x = a: * 
A ST J "Wy TY he n ©; HI 2 . | EL Re 26 I foe 
* 2 r N N p Ts 
1 * BETS: 4 SY * * 4 - £14 * 0 1 N * * AY 7 1 * . wh 2 CSE ; 
3 22 We * % £ Tt * th. +; 27A e 7 n 1 
28 1 $7 5 \ # Mar 1 I? : b 1 — * l * . * 3 . A G : 1 : Fo BE 26 
F: PS ON +; CAE IDE NES Fred Ws 222 Yo rey $ 
4 — „ * N 5 
* $21 . . 8 Fi * 7 PS * 2 2 8 
4 9 2 , : Pre 2 as Oe 
BS 5 1 RN K 9 — 
5 . * 3 e 2 RE, 
** 2 5 W 3 + TENN: 
; | bh ? RY Y * * = 24 f 
: F 2 F n 
8 : \ N 
* „ 
N OE N . 
5 4 as . 
4 N ES 
* + * 
* % - 
— < 
- 4 * 
4 "4 
| 


he contra. Wa eee action for U 

and occupation, he admits the holding, and cannot t. 
terwards bring an ejectment as for a tortioùs | 
Birth'v. Wriebt, 1 Term R. 387. Here both pi 
have agreed to nde i it as 4 _ and the bow 
Range of the youre thi 


Ade af chi Sub recen, becauſe by fog la oper 
= the plaintiff avoids having a ſet - off againſt” im 
They alſo argued that trover would not lie without a 
tender of the money due to the defendant t 
houſeiroom,” * nen forthar um. 1 ih 


3 Te 


1 Fuer and hae ſhewed cauſe, 


—＋ 4 | | MAcDonaLD, Chief 1 —[t is hab as | 
en hat the firſt contract between the parties was annulled, 
The ſpirits were in the poſſeſſion of the defendant, 

not upon a ſale to him, but merely as an agent to de · 

ver them into the proper warehouſe; he choſe 
afterwards to make uſe of theſe goods, and at. 

' tempted to ſet up the contract which had been re- } 
ſcinded at his own requeſt. The plaintiff on hearing 

of it unequivocally refuſes to conſider the former cons 

tract as ſubſiſting; | he offers, however, to accept the 

en market price for-the goods, if the defendant. will 

pay it immediately. This is refuſed z then there is 

no contract between the parties. But it is ſaid that 

the affidavit to hold to bail ſhall conclude: the plaintiff, 


and the caſe of Swith v. A is refied Oh In on 
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as evidence of a refuſal 19; reſcind the o 
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R TERM —— 1 
bad ſubliſted, the vendee offered to 


reſcind it, the vendor would not agree to do ſo, and 
made the affidavit of debt on the ground of the ſale; 


* * % 6 
% if : 
— 4 1 
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4 * 88 a : 
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conduct was unequivocal and concluſive ; bor ko the 
preſent caſe there was no contract; the parties did not 


agree to each other's terms, and the Aren wok > qe 
in purſuance of à threat accompanying the 5 15 - | 


accept the ſmaller price. The affidavit is of a debt to the 
value of the goods at the larger price; this never can 
be evidence of an agreement to renew the old contract 


at the ſmaller price, and the offer to acoept the otber 
was never acceded to by the defendant. The affidavie 


cannot have any effect to bind the plaintiff, otherwiſe 


than as evidence of his aſſent to the contract as ſubliſt, 


ing; for even if he had proceeded | to trial on the a/+ 
ſumpfit, and been nonſuited, he might afterwards 
have changed the ſhape « of his 5 Om X 


The claim of lien might have raiſed ſome queſtion, 
if the converſion had only been conſtructive, by a re- 


fuſal to deliver over the goods; but here the conver- 
ſion is actual, and cannot t be e by the clip — 


len. 
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180 7 22 
The Attorney 
General may at 
any time amend 
a revenue in- 
formation. 


nn 


nfiſted, that this could ans 
177 the , de is amended, 23 
upon f the ground chat the Attorney General might 
I file a new information, and attain the ſame e 
eaſed expen e and delay, But, in truth, 
information muſt be of the ſame date with the ſeizur 
ad muſt, by the rules of che court, be filed withi 
month * it. When that period is elapſed, the 
leave of the court muſt be obtained to antedate thay in». 
formation, and muſt be upon ſhewing ſome gr 
for obtaining i it; the 
cannot be gr 


3 


| Upon inquiry t the 8 was found to be, that 
the Attorney General may, at any time, amend an in» 
formation as of courſe. The Court therefore 


motion. | 
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To was a bil to 1 12 3 it it Rated 0 eee | 


e e ARIA ane Donley RACK 8 
gal eſtate had paſſed, The tranſaRion was Rated 6 vil a 


bill does not 
« mortgage, and chat the defendant had entered by > 


virtue e * to him. 


— CR, 

5 relief 

under it. ö e 7, thy 
an 


The de | Seamtred th the whole reef ſought, th diſcovery 
and put in an anſwer denying the moreguge,"' and which the re- 
. tha nn dome another n 5 A F 


1 


Owen, in Ante deturter.” The 8 
not appearing dy the bill ro have any legal eſtate in the 


land, it is ſtill E ood} n enen 


law 2 5 ; op © 
ws „ * * 1 


Williams, for r Shinn. Then 3 pol. 
ſeſſion cannot object that his title i is bad, if we agree 
to treat it as a valid conveyance to him; beſides, if 
we ſhould proceed at law, the defendant would bring : 
us here to complete his title, and the objection is, | EY” 
that we put.the Parties nos in the ſame ſituation as | 

they would be alier theſe t two > ſuits, Ta 
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The a has alſo wa his 6 by 
the anſwer; the demurrer to relief admits the facts 
upon which it is prayed; it admits, therefore, the 
mortgage; the anſwer es the nth cc 5 IR 


r rr 


Owen, 


25 A 
. 
TI N 


| 2 pol pico he ee and then pro- 


ant may demur'to the relief fought, and anſwer. as! to 
the diſcovery prayed. North v. Earl of Strafford, 3 P. 
Mt. 148. i Abraham. Fo.  Paag/on, * 2. * WP 


5 25 


Silb. For. Rom. 7 | ; 
F i 74 - 


9 „Macbon alp, Chief Baron t points are per- 

; fey clear... It is not open to the defendant to. 927 
do his own title, which 18 admitted by the plaintiff to 
be good; but even if it were only an equitable mort- 
gage, as an agreement or pledge of title - deeds, the 
mortgagor ought to come into equity to redeem, and 
not proceed on his legal right. The whole tranſac- 
tion is properly the ſubject of equitable eogniſance; | 
one material part of it is the taking the account, and 
therefore a tender of what the mortgagor ſuppoſes 
to be due, does not ouſt the whole  eriſdiQion of 
| n, ſo as to leave the party: to his legal remedy. 
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1 ** 5 other 9288 alſo, there can be noone 
chat the anſwer en the demurrer. 
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Tbe demurrer was over- -rale 


ceed at law, ons may ag wc have no equity to 


© Asrothe pojae af form, be infifted that the de. 
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mann v. Davayur. n 


Ear N 0 mend: the. aunt by firiking : 

out a Pt in it. Richards" admitted the a: | 
mendment to be Bona fide, but objected that it ought | 
to be, done by a ſupplemental anſwer, as the Court 
nr es eee Wo „ 
of pejurye: . („ E. FJ 2 


'The defendant had leave to file fupplemenal e 
anſwer. | 


SITTINGS AFTER EASTER TERM, | 
SERJEANTS-INN-HALL. | 


The Kino v. BARE. 2 
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wo extents went for 1241 J. 195. the one to the Two extents 

Sheriff of Durham, the other to the Sheriff of ferent counties 
Newcaſtle. The former ſeized goods to the value of names 
6041. 17 5.; the latter to 260 J. The defendant paid riffs ſized 


| goods; the 
the debt to the latter,” before any vendivioni _—_ 
iſſued on _ f fore» e 
exponas iſſued 
5 | Bail either. He ſhall 
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© Bot wherd the 


debt is paid to 
the officers of 
the Crown im- 


mediately, al- 
though upon 
tompulſion of 


the one levy, 


A be agpar- 


tioned — 2p 


the Sheriffs. 


reporter having been miſled by a falfe entry in the ea pd 
of the court of the 28th Nev. 1793. It ought to ſtand thus: 


wel. 1. 5. 790. 


chat his ee on entitjed to full poundage, wa 
reſted on nk '6f the” "King v. Caiumai 


* þ — FA * * 3 . hk aint : 
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e Pr e Seri * 050 argued that 


ee en vught to be apportioned, as in the t 
of the King v. 196 * The fa 3h 


FE. 3; 4 - 1 * os Reg 
* A { 4 ey 11 # & 1 8 25 we as 


60 That caſe i 18 OA ORR ſtated, DOR „ vel, 5 7. ; ö. | ; 


"The Ding +. Fry, 28th Now. 1793. To exits 06d fo 
FR ſame debt to the Crown of 1 1,574. The Sberiff of S. ſeized 
goods to the amount, and in order to liberate the goods ſo takes, 
(which were partnerfhip Hock, ) the partners of the defendant paid 
the debt to the Receivers General of the Exciſe. The _— 
B. alſo claimed to have ſeized to the full amount. We 


money being paid, neither levy was proceeded in. 5 


"The Aticenty General argued that the Sheriff is — 
to claim poundage 4 jure, only where che * is W 


3 G. 1. 8 


- Rouſe, for the Sheriff of $., argued that be way ills . 
to poundage from the money being paid hy gompulſion of his levy, 
us if he had raiſed it upon vanditiaui exponas; Salk. 332. Han 
177. Lase 74. and if he is entitled to poundage at ell, as þa 
levied, be muſt have the whole; 3 the IM Vo Cas (ws 1 


g 
1 2 


* 4 by. > 


det 1 ch the mon not hae 
been pai into the hands of cliker Sheriff, the O att could not 


* 8 
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3 | 
hee; I ek be he uur Cena e 


| be full have all hs SO bur where the money 
A is 2 eve * 


* 2 
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B the FEY the caſe - of the King v. Fry, 
the money was paid into the Hands of the Receiver 
General, and not to either Sheriff. The Court there- 
ſore thought that it would be tod nice diſtinction 
to inquire which levy. had. compelled the payment 
of the money, and accordingly the poundage was 
apportioned. | The prefene caſe fallsexaQly within 
the rule of the King v. IT: from which it 
cannot be waz.” 11rd 
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ME | Therals ede ; 
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take notice of its being by compulſion of FE one 8 more 5 
than of the other, and therefore the poundage ooght | * ap- 5 
portioned. f 


The Court declared that a levy having. with hon made to 
the amount of the debt, poundage was due; and they referred . 
it to the Deputy Remembrancer to apportion the poundage ace | 


cording to the reſpective claims of the Sheriffs, Ss 


"Afterwards, on 25m Fibtuaty 1794, the W übe err . 
reported the ſeizure of the Sheriff of S. as above, and that the 
money was paid hy compaulijen of thay ſeizore., Of the ſeinure 
of the Sheriff of B. the greatet part was difallowed, as being 
ſubje& to mortgages and other prior liens, ſo that be was * 
ported to have ſeized only to the amount of 869 J. The Court 
directed the poundage to be divided ia the propertion — | 
that ſum bears to the whole debt. 
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If a cutter ob. Ox an information for forfeiture of the defendant's 
Bomm che Am- cutter, it appeared that ſhe was ſuch a veſſel as 


H required a licence within 24 Geo. 3. /e 27 2. 4 47 


4. proceed ona 27 Geo. 3. c. 32. and 34 Geo. 3, c. 50. She had 
« Lien," and "accordingly obtained a licence which deſcribed het 
yon wg as © at and belonging to Colcheſter, and intended to 


different voy- 


age, ſhe is liable ce proceed on a voyage to Liſbon.” After having ob- 


to forfeiture, 


a 90 tained this licence ſhe did not go to Liſban hut to 
— in Fluſhing. After her return ſhe went a voyage to 


— Sunderland for coals; ſhe was ſeized at Colcbeſter 
after the laſt voyage. The Chief Baron directed the 
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— the imermertite whyugten 
Fluſbing and Sunderland” could degontiderd as ao 


paratory to dhe voyage'to\ZiGen to take in good for 
chat voyage; or otherwiſe) ſo that it was not à ſubs 


ſtitution of a: different deſtination from that ſpecifieti 
in the licence; they ought to find for nen 
—_ I a W NE W 5 
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A rule l 10 bclised G's on LOND At- 


torney General to ſhew cauſe why a new trial Hogue 
eng e e eee * 


E 4 
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5 Solitifor Car dnt: Ne b ar- 
gued that the veſſel is forfeited by the acts, unleſs 
ſhe has ſuch a licence as is required by the Legiſlature, - 


a licence ſpecifying the voyage upon which ſhe is 
about to ſail. While the continues to ahſwer that 


deſcription the licence” protects ber. When the 
ceaſes to anſwer the deſcription in the licence, ſhe 
no longer has ſuch a licence as the acts n and 
is therefore liable: to ane 5 


Royſe a and Dedteey;1 in _ of FE rule. By the 
24 Geo, 3. the Admiralty were bound to ſpecify on 
the licence the particular port for which the veſſel 
was intended to fail. By 27 Geo. 3. r. 32. /. 10. it is 
left diſcretionary in the Admiralty, either to grant a 
licence limiting, the deſtination of the veſſel, or a 
general licence. This is a general licence, and the 
addition of her being © intended to proceed on a 
te voyage to Liſbon,” is merely a deſcription of her 
then deſtination, - not limiting it expreſsly to that or 
any other voyage. The licence muſt alſo deſcribe 
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By 27 3 . a 6 f 6; it is 3 al 
found out of the limits ſpecified in a licence, limits. 


ing or confining: their navigatien, ſhall he forfgiged 
Then, befgre that act, the exceeding the limits was 2 


a forfeiture; of the veſſel, even where the licen 
limited, & fortiari where it was ualimited; and 


of the latter deſcription are. not affected by this ac, 


The Legiſlature were ſatisfied with * dd given 
on obealaing zhe be. 5 . FN 8 e 
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* 1 this ; in . * Gevarion Py 
mited licence, the ſeizure is improper. It is dire ced 
to be made if found in any port or place other qhan 
that to which,” c.; here ſhe was ſeized at 2 
the port from which ſhe was to fail for Liſbonz | 


was not therefore © found in any other port or 


and it cannot be maintained thats the forfeiture 5 
tached on her going to Fluſbing, and could bg taken 
advantage 7 at any time afterwards. | 1 « 2 1 


vided 7 b 5 7. that ſuch veſſel ſhall — be LE 


* within four leagues of the coalt; ,... 
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miſtake, it would'be « f 
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Ade 9 may Ne 
of the acts will be Jefeared.. 
would go this , that, by a licence for a vo 
to Liſbon, alt future voyages mo anf | 
| e If this could not be the 
. Oy Wed the deſtination men- 

be a limitation, not 1 
betagten 1 or 27 is.a deſcription, it is the 
deſcription of an eſſential requiſite without which the 
| thip ceaſes to anſwer the de 
or to be protect by it. 30 if the number of guns 


intent of the] 


” 


or men were materially. changed, the would require 


a freſh licence; if the tonnage was y miſrepre- 
ſented ſo as to go beyond” che 


Sod: of ag the veſſel - 


would not then by” 
the ſtatutes. 7 Jr 


found within four l leagues of the 9 "She could . 
not therefore be of that diſtance, but 


whenever ſhe returns within it, 
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| 4 2 veſſel 1 is oſs to fail 80 ra 
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So 


| Gall be forfeine as if we 120 no . 1 fi 
u pon inquiry at the Admiralty, that licences: art ˖ 
conſidered there and always granted with the view ol 
continuing ſo long as the veſſel ſhall remain in e 
ſame courſe of trade ſpecified i in the licence. 
if a licence is granted to aner from, 
Hull the veſſel is protected 
age to Hull implies in d the Ray * 
back; and if ſhe makes another voyage to the ſam 
place, it is not the practice to require a freſh; licence. 
If ſhe changes her voyage, a new licence i is required. 
It is plain, upon looking into the two ſtatutes, that | 


Lis 


this is the meaning of the Legiſlature. It is mate | 
neceſſary to ſet forth the deſcription of the veſſel, and 
the ſpecific voyage or limits of her trade, for. 1 
purpoſe of enabling the Admiralty. to judge, 1 1 

it will be ſafe; to the revenue that a veſſel of ſucha 
deſeription ſhould be allowed to trade upon tha 
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coaſt, If granting a licence for one voyage is a e. 
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upon which ſhe is ee ail is 2 material part OI 
the licence, and if there is a change in that particular, 
ſhe has no longer a licence which ſets forth ſor what 
2 wo 0 ad is therefore liable cs 


The Arrontzr 2 . Rory.” 
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T* inldrmation was for © chile cauſe of for- 

feiture to that in the laſt caſe. The veſſel in 
queſtion obtained a licence on 11th September 1784, 
as being © intended to be employed in the oyſter 
« fiſhery, from the Spurn Point to the Ile of Wight.” 
In 1795, ſhe went a voyage to Hamburgh, and was 
ſeized on her return in Auguſt 1795, being then 
within the limits mentioned in the licence. After 
a verdict for the Crown, a rule to ſet it aſide was 
een and now * by ¼;—• 
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c intended to 

«© be employed 
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66 fiſhery He- 
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79 


« of Wight and 
c« the Sas" 


, Pint, by a 
. voyage to Hom- | 


burgh, ſhe be- 
comes liable to 
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Rouſe 150 Did" "They —_ win the ſeizure 


was illegal. Admitting this to be à licence limiting 
the navigation of the veſſel, the only ſtatute by which 


it can be forfeited i is the 27 Geo. 3. c. 32. % 5, which 
provides, that if any veſſel, having a Ucence limiting 
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Mir. Seliciter e 
doned the licence and may 
on her return as havi 


c s 


| ow: The licence ſpecifies. certain 
- coaſt. to which the navigation of the veſſel is. 
fined. It protects her while the is withi 4 
 Iimits; as ſoon as ſhe goes out of thoſ 
| licence is gone, and ſhe is as liable to 
the had none. The act 27 Geo. 


con · 


« their — or any future huſbands, and. re- 
mainder to their children. ted to a 
mortgage upon one of his hn; and directed that, 
if the mortgagee inſiſted on payment, the eſtate 
ld be ˖·· to be 
« equally divided 
« ſhare and ſhare alike, for their own 
ee pendent of their faid huſbanc * „Se. h 
eſtate he left to his executors: in truſt for his two 
. daughters, © for their own ſole ule, independent of their 
* huſbands, equally to be divided between them, ſhare 
tt and ſhare alike, except what is particularly diſpoſed of 
«by this will; he then gave to one of his daughters a 
tankard and ring. and a ſew other e to 
other perſons. On 1ith February 1778, and 
April 1779, he added to his will two codicils. On 
11th December 1779, he made another codicil, be- 
ginning with theſe words: 1 V. H. being minded 
and deſirous to make ſome additions and alterations 
eto my laſt will and teſtament, bearing date 27th 
* December 1766, and to my codicil, bearing date 
* 11th February 1778; he then gave ſome addi- 
tional legacies to the legatee mentioned in that codi- 


eil: And, as an addition or alteration to my ſaid 
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7 but ia caſe hey can't agree 8 


all 1010, "dh e / Kang ate 06 de 
* equally Avi J between my two daughters; 

. after payment of my juſt debs, legacies, and 

et en expences; the reſidue of my perſonal eftate bn, 
er ther with the money ariſing from the ſale of the F. 
« eſtate, after payment of the mortgage there ! 
« give and bequeath to my ſaid daughters for cheiroms | 
4 ſole uſe, not to be ſubject of the debts or contrd 
«of their huſbands, and that the ſame ſhall be 

ec into their own proper hands, and their receipts alon 
ce e be a « ſuffiient diſcharge to my executord for 
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The teſtator Glied in 1780 
Aire and the two ſiſters took out adminifg 1 
Aſterwards, one of the fiſters died, and her huſbs 
the defendant; as adminiſtrator to her, poſſeſſed him- 
ſelf of her ſhare of the teſtator's property. Th 
plaintiffs, the other ſiſter and her huſband, infiſte 
that the reſiduary bequeſt, by the laſt codici}, ws } 
given to the two ſiſters, as jointenants, | and that, | 

| therefore, the whole ſurvived to the plaintiff, This | 

bill was accordingly brought for an account of the 0 

Fry come to the hands of the defendant, 719 
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would carry a jointenas y.of the reſfiduary, beqbeſt. 
17 is N to r two daughters of the teſtator, 
1 -ommor 


* N 8 va” ts 


are merely to " defear the « 


not to alter che mode . 3s bnwaes. ahe Th OR 


two ſiſters.” If the grant were to one of them for 


ber ſe ſeparate uſe, the ſame words muſt be made uſe of - 


to veſt ir in her independent of her huſband. Tbe 
cjrcumltnges of both being married, and each re- 
quiring that proviſion in the bequeſt as agaioſt her, 
huſband, cannot affect the nature of their rights as 


between themſelyes. In the former will, the begweſt 


had been made to them as tenants in common, and in 
the ſeveral parts of the will, where any deviſe or be- 
queſt to them is mentioned, the teſtator uſes the moſt 
accurately technical expreſſions. to. convey a tenancy in 
common. So in the codicil the furniture and plate, 


or the money ariſing from the ſale thereof, is to be di- 


vided, the teſtator preſerving as to this the ſame direc · 
tions in the mode of their enjoyment as 1n the former 
will, viz. as tenants in common: As to the other parts 
of his perſonal eſtate, he alters the bequeſt to a 


jointenancy; and it is clear that, whether this be 


conſidered as a ſubſequent part of the ſame will, or as 
a new will, it revokes the former expreſſions, ſo far as 


it differs from them. Co. Lit. 114. 2 Mod. 158. 2 Bl. 
Com. 502. 1 Vern, 23. Indeed, where it is by a ſub- 


ſequent codicil, the intent to alter is more ſtrongly 
implied than in a difference · of expreſſions i in the ſame 
will, Thus if two legacies of the fame amount to the 


lame perſon are given in the ſame will, it is conſi- 
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| cothicid 2 is conſt rec 
Lale, x Bro, . 390 . pens bee c 
e 5 CY . i 
., che. tels: noe men to alter i 
/ there was no reaſon for in being el N 
Barton 100 Ebi iP, 1 the defendant; The 0 
is expreſsly made for the purpoſe of making one 1. 
teration in the will: <© And as an alteration or add - 
ce tion to my ſaid will, I hereby revoke,” Ae. The 
intention of the codicil is ſatisfied by that alteration, : 
and it muſt be conſidered as confirming all the other 
parts of the will, if the words of the codicil can be e 
conciled with ſuch intention. The bequeſt to the twy I 
ſiſters may be joint or ſeveral; the law conſiders it a | 
joint, if there is nothing to ſhew the contrary ; but 
this bequeſt may be conſiſtent with the prior will, and 
therefore ſhall be conſtrued by it, If the teſtator had 
meant ta alter, the mode of taking, he would have done 
fo by expreſs words, hot left it to a doubtful inference 
from ambiguous expreſſions; beſides, the directions 
that the money ſhall be paid into their proper hands, 
| Implies a ſeverance. It is not merely that the intereſt 
Is to be fo paid, or that the executors are to be truſtees 
for both; the principal is to be paid, one moiety 
into the hands of each, which e be without x 
ah ca 24 


— 


MacponarD, Chief Bare are to collect the 
Intent of the teſtator from the whole will taken to- 
gether, and not merely from the particular codicil iti 
which the reſiduary bequeſt is laſt mentioned. By - 


- Feferring t to the will, it "Poms the teſtator had 2 - 
| ne 


\ 


neral intent to | divide the hcl of his Sk real and 


perſonal, between his two daughters, independently a 
one another. - This intention, as to the realty, is not - 


impeached by any- ſubſequent words. The ſeverance 


jn the intereſts to be taken in the perſonalty, is alſo 


clearly marked out in the will, Let us ſee then what 
js the general intention of the codicil. It is expreſsly 


made for the purpoſe of removing a trifling inequality 


in the diviſion of the plate; with that alteration it 


confirms the bequeſt of plate and furniture in the wilt, 


cautiouſly directing that it ſhall be divided in a certain 


manner. No reaſon can be hinted at why this ſhould 
not have been giyen in the ſame manner as the other 


perſonal eſtate z and as the whole is given to the fame 


perſons as in' the will, the words 26/he divided” 
may fairly be carried on from the firſt part of the be- 
queſt of perſonalty to the reſiduary clauſe; and this 
ſeems the more natural conſtruction from the direction 
to pay the reſidue into the hands of the legatees, 
which implies a ſeverance, The other A belag 
> the ſame op, RS 


The bil was diſmiſſed. | 7 
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Mere 6 £61 " 
= _ IN Te as 4 a bill 6 to "Ge aide a annuities on n payment of 
not - ſufficient 


the princi al money advanced. The plaintiff, 
aged about 38, applied for money to one King, wha 
introduced. him to the defendant. The defendant 


agreed. to lend him 12007. on getting two annuities.of 


3007. each a-year, for the life of the borrower, ſecy ed 


by the bond and judgment of himſelf and Lord Sand. 5 
wich. The plaintiff being afterwards again in diſtreſs | 


for money, he applied a ſecond time to the defentlan 


for 895 J. on the fame conditions; he told him he 


had 2450 J. by him which he did not chooſe to divide, 


| but that Lord Falkland and Delves Broughton. allo 


wanted part of it, and propoſed that the plaintiff 
ſhould join with them in borrowing. the whole ſum, 
and becoming bound for each other for payment of 
the annuities to be given to the defendant for it. To 


this propoſal the plaintiff and the other two aſſented, 


and the defendant advanced them the ſaid ſum, viz. 
001. to the plaintiff, and the remainder to Lord F. 


and D. Broughton, for which they jointly and ſeve- 


rally bound themſelves to pay to him ſeveral annuj- 
ties, viz. one of 1257. during the lives of Lord 
Falkland and the defendant, or the ſurvivor ; another 
of 1251. for the lives of the defendant's wife and 
daughter, and the life of the ſurvivor; and the third 
of 100 J. during the lives of the defendant and 
wife, and the life of the ſurvivor, 


\ 


'To this vill the aefendan demureed. 
; n inge chat ada bannt 5 had: been « no . 
1 equity. There is no fraud or it 5 


the ſecond tranſaction, as well as the firſt, was at ww - 
ſolicitation of the plaintiff. The defendant refuſed to 

divide his money; he refuſed to lend a portion of it | 
to any of the three borrowers, but lent to all Jointly 3 e 
neither of the three has a right to complain of this, as 
they have mutual benefit and mutual riſk; then . 15 
only queſtion is, Whether the inadequaey of conſi- 

deration for either or both the anguities ſhall be held 
ſufficient to ſet them aſide? The rule ſeems now ſet- 
tled, that that circumſtance alone ſhall not have the th 
effect, In Heatbcote v. Paignon, 2 Bro. R. 19 1 

the Lord Chancellor conſidered that circumſtance as 

not alone ſufficient to ſet aſide the ſecurity; although, 

vpon the whole circumſtances, the extreme diſtreſs of 

the borrower, Sc. he did there ſet it aſide. In Griffith 

v. Spratley, in the Exchequer, 21ſt June 1787 (a), 

it was expreſsly ſo ruled; and in Barnard v. Flint, in 

the Exchequer, Hil. Term, 33 G, 3. the ſame doctrine 

was held 25 che Court (2). 
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(a) See this caſe, 2 "fo; R. 179, (ﬆ). 


(5) That was a bill to redeem an annuity ſecured on kind, 
The plaintiffs reſted on inadequacy of the price, and alſo on the 
fituation of the plaintiffs at the time of the tranſaction, having 
been in the greateſt diſtreſs, in priſon, and in want of common 
neceſſaries. The Court directed the Deputy Remembrancer to 
report what was the market price of the annuity at the time, 
but expreſsly proteſted againſt this being underſtood as a declara- 
tion of their opinion, that inadequacy of price would alone be 
held a ſufficient. ground to ſet aſide the annuity. On the report 
it l chat the price * was very nearly the market 
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1 ng that amounts to 2 charge of 
e amounts only to a caſe of inad 
ice, which has been determi 


- | prics at cbe dme, and. the bill was diſmifed. In the corſet 
-.- the argument, the diſtingion taken in Heatbcote v. Pais 
18 mois . ee a an "NOT. and the 228 
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RT aubity was granted by es pale ane or A fubmiffion ts | 


certain eſtates, part of which came afterwards to 
the plaintiff, part to the defendant. Diſpures arifing 
about the proportions in which the annuity was to 
be paid, a bill was filed in this court,”but-the'parties 
afterwards ſubmitted to have the matter "referred 
by an order of the Court to arbitration, and there- 
upon an award was made. The bill charged that 
the defendant, in giving in to the arbitrator the 
particulars of the eſtate in his hands, (as the annuity 


was to be apportioned according to the value NO: 


part of the eſtate in the hands of each,) wilfully m 
repreſented its extent and value, ſuppreſſing 
parcels ; that the ow ore had not till lately 100 


vered the fraud. FRE. bil re 0 the 
matter opened. 


7 


arbitration was 


The defendarit pleaded the avard bse, and did | 
not pur | in any 2 ar 3 NE 


Poa and passten, in ſuppert of the ples, 
argiied, that the award was a bar to any further in- 


veſtigation-of the ſubject. The award alone is there- 


fore a good plea. Tittenſon v. Peat, 3 Aal. 529. 
Puſey v. Deſbouverie, 3 P. Wms. 317. Pope v. Biss, 
(ante, vol. 1. p. 59.) and . Edmand/on v. Hartley 
(ante, vol. 1. p. 97.). Here the plaintiff has ſhewn 
no caſe againſt the award, he has not ſtated when: or 
how he came to find-out the deception,. nor given 
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| before the award. It was his duty to 2 the | 
Inquiries ; the preſumption i- Is that he did. and a 
all was known to the at bu a, 
kneglects to bring forward material en for him. | 
ſelf, he is not therefore to ſet aſide a verdickt « 
4 chk _ award Nen ew: be mat 8 he that, he 1 a | 
"While che 1 8 4 1 a of. 
ah Court, it is final againſt both, and the bill de 
the effect of. that | 


not ſeek to ſet aſide or deſtro 
py en ohh would: therefore. continue to bind 0 15 
n . * bill ſhould be allowed, | 5 5 * 


Partridge, er and Lewis, for the ae 
1. is a mere confuſion in terms to ſuppoſe that an | 
award is a bar to any. inquiry concerning the made | 
in which the award itfelf was obtained. It only | 
bars inquiry into all the matters ſubmittetl to 4 
arbitrator, while the award remains good; but even 
if all is fairly ſubmitted to him, yet groſs and appa- 
rent errors in the award may be ſet right by. a 
Court of Equity. Tittenſon v. Peat, 3 4tk..529. and | 

Alnon. 3 Ait. 644. Accordingly, wherever an % 
is pleaded, all circumſtances impeaching the award 
itſelf muſt be denied in the anſwer. Alaraes v. Can | 
bell, Bunb. 266. and in Pope v. Bib, and , g 

v. Hartley, the only queſtion Was, whether ſuch denial | 
5 to be only contained in the anſwer, or in te 
plea alſo ; but if not ſupported by the anſwer, it is "bad, | 
Freeland v. Jobnſon (vi. ante, vol. 2. p p. 407.). The 
charges of miſconduct here are ſuch as equity always | 
9 againſt, | It was the 8 of the . 
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Ne,, Chief Baron.—The bin $479 159 "> F 


award to have been fair in every other reſpect: but 


charges that, by a wilful concealment on the part of 


the defendant, the arbitrator had not a poſſibility of 
making a Juſt award upon the whole matter. The 


ſuggeſtion is, that according to the principle of de- 
ciſion actually adopted by the arbitrator, he muſt 


have drawn a different concluſion if he had not been | 
deceived.” It ſeems * * that fact ſhould 


be regte 


44. 


Hornan, Jet = not — 5 1825 pea 3 4 


can be ſaid to be; concluded by the award. The 
bill charges that thoſe material parts were prevented 


from ever coming. before: the arbitrator; — To 0 


were not the ſubject of the award. de 
Prin. "Baron ee "hw: fact __ " 
mately turn out, it appears upon. this bill chat the 


defendant has obtained an award unfairly. The 
award cannot preclude the inveſtigation of that fact; 
it is exactly exceptio . rei e petitur 4. life | 
.. 55 2] & 
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Tuoursow, Baron. —The plaintif charges 2 ma- 


terial part which was not kaown to him till after 


the award. Whether this alone would have been 


| ſufficient, to let in further inquiry may well be 


ones "oF the ſubſequent my of wilful con- 
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The Corporation. of Loxpol dad Ocken | 
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whe: ee R 1 bill ſtated that the Corporation of. Lande "a 
faic to cbm A 3 preſcriptive privilege; & that the freemen and 


nga ts d citizens of the ſaid city, and all their goods; ſhould | 


half of its in: ec be quit and free from all toll, paſſage, or |cartage, | 


RT t and other cuſtoms throughout the whole kingdom 
A plea, ting © of England, and the ports of the lord the King. | 


that the -— ee * wy his due and antient cuſtom of. ons 


never Were re- 93 ' . : EXD * 1 - {2 1 „ R . PA ISS ? 


= : That this e having been Infringed- by: the | 
+ ep w | Corporation of Liverpool in the reiga of William' and 


mitted freemen | 
b fad, r "Mary, oertain citizens of London, cheeſemongen, 


the purpoſe of filed a bill in this Court againſt. the r ol 

616 Liverpool, for an account of cheeſe ſtopped by the 

* 8 Corporation for toll; the Cdurt directed an ine w 
try * whether any toll was payable to the 'Corport® | 
« tion of Liverpool, by citizens of London trading 
% jn cheeſe, for cheeſes laden or unladen within the | 
, port of Liverpool.“ This iſſue was ſound for the | 
1 . f 
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Court would proceed to bind the rights of the Cor- 
poration ; it was again found for the plaintiffs. The 


Court thereupon directed the Corporation to account 
for the cheeſe ſeized, and granted a perpetual injunc- 
tion to' prevent. them and their ſucceſſors from de- 
manding the ſaid duty from the plaintiffs, or any other 
the freemen and citizens 51 TE: for. the mw 
dealing in cheeſe, has 0 4 


lt 


The bill 1 1 . als 4 the's 2 3 


queſtion in that cauſe related anly to cheeſe, yet in 


truth the general privilege or immunity was thereby 
fully aſcertained againſt the Corporation of Liverpool, 


in reſpect of all goods; and that the whole of the evi- 
dence given was applicable to the _ _—_ and 


not confined to c. 


That Fi * had 8 Ser c- 
tions at law againſt the co-plaintiffs, who. e all 
freemen and citizens of ondon,. for tolls in te & 


of their merchandizes, laden or unladen at Liverpool; * 


and threatened to commence actions for toll againſt 
all other citiaens and freemen OF London who ſhould 
W there. n 8 
The bill en 3 * che plaintiff might 
have the benefit of the former decree, that the pri- 


vilege of exemption from toll on all goods might 


be declared, and a perpetual injunRtion grand, 


The defendants, as to fo much of the bill as was 


at the ſuit of the Corporation of London, demurred, 
upon the ground that the immunity being claimed 
vor, 11h, I only 


Are 


2 
SF: 
* 
* 


this avid — en 

at the time the plaintiffs were 

freemen of London, they were not, 

time after were houſeholders, or inhabitants, © 
or reſiants, or in ſcot and / lot within the fa city of 
Tanin; and that thoſe plaintiffs were made and 

ſeill continued freemen of London by fraud, for the 

purpoſe of enjoying the benefit of the exemption 

claimed, and to evade payment of tolls 'through: 

out e and ee of thoſe Lars 

defendants. 2175 75 TOTES | 


4 5 — . Fa 


— 1 — — hg * . = — 
——_ * —ꝛ — — — 2 _ 
PP hee es ee ene a as, on p ̃ é EE ] , NN 
£ = R N W — EI Is 1 L e 1 
4 p , © 7 1 e : . 4H 
"4 » 4 7 y — ; 4 *s 3 
% * * 0 . 2 ; d ; ; 2 e 


—— — 


This 8 and ple were ſet down for argy- 
ment abour two years ago; the Court having deferred | 
heating it until the 25 of the cauſe, then de- 

pending in the Houſe of Lords, between the 'Corpo- 
1855 be London and Lynn, by which it was expected 
that the claim of general Exemption from tolls 
would have been” ſettled. That cauſe however wa 
at laſt decided upon a collateral point, vis. 158 
the form of the action on the writ de Hendo quietum 
de Theolenio, and upon the right of the Corporation 
to ſue for the eſtabliſhment of this privilege on be 
half of their individual citizens; judgment was g | Ven 
for the city of TR, the plainciffs in error. 
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The caſe was argued this day "by" 2 
| Heywood, Hergrave, and: Helli ft, fir the, de 5 
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The och 1 che Ss: ſk i 
after the decifion in the Houſe of Lords, they could 
not ſupport the demurrer, the right of the. Corpo- 
ration to ſupport a. ſuit for the privileges of its in- 
dividual members being thereby eſtabliſned. But 
they contended that by that deciſion it was alſo 
clear that the plaintiffs had a remedy. at law to 
eſtabliſh the privilege, and therefore a ſuit in equity 
was improper; and that this might be taken. e 
tage of by a Gemprer ore tenus. 
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men were not citizens within the . * 
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teral purpoſe, is void. Hale de Portubus Maris 
126. The Ws of Oxford's ca, 2 Vent. 106. 


On the part of the plain it was objedted OR 
the plea was double, and therefore bad. Whitbread 
v. Broctburſt, 1 Bro. R. 404. The avermeat of the 
plaintiffs not being refident, nor houſekeepers, is 
one defence; the averment of their being admitted 
freemen by fraud is another independent defence; 


(a) The argument * ah defendants on the merits is not here 
inſerted, becauſe the queſtion was not entered into by the other 
fide, nor by the Court; and becauſe the claim of the city of © 
Londen is likely ſoon to be- determined. 3 in another cauſe now 
depending i in * court. 
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fraudulent admiſſion was a complete defence ; a co- 
lourable admiſſion to ſuch a franchiſe, for a colla- 
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f all the averments in the plea went to eſtabliſh one 


- who were not reſiant i in London, and who could *kot 


tolls. Perhaps the non-refiancy would alone be a 


be a a ſufficient ground to ſet it aſide as eon | 


may be rejected as ſurpluſage, or the Court may and A 


: 8 deans cots | v7 
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bar the ſuit. On the i ee 
iſwe in wy" on eee be e in 
. e 3. 1 N Feng: "JO 


» 
* 18 ** 5 P 6 
SHS fo ; : 1 ö 2 * 
+ 4 IS , ; ” n Sh} 


"Ptivieei6i; Birvn,.u fools 1 my an were good, 
I do not ſee how it could avail the deln 
heir demurrer to the ſuit of the Cor 
abandoned, they muſt anſwer, and the whole 13 
mat therefore dune on at d the ior 0 ſb 
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For the ebnen it was ed ae! ey thut 


caſe. The fraud charged conſiſts in this, that =Y 


therefore be bond fide citizens, were colourably uf. 
mitted freemen, for the purpoſe of avoiding theſe 


ſufficient bar, or the purpoſe of admiſſion would alone 


the two parts of the - caſe: together make-a ſtronger 
caſe of fraud then either ſingly. If however its 
thought that either alone would be good, the orher |} 


generally does give leave to .amend where a fair | 
point is meant to be diſcilind, and a matter of m 


3 
It may be Geber whether dupliciry is 1 
objection to a plea. The rule is that two dilatories 
ſhall not be ſucceſſively pleaded ; but where two 
dilatories are pleaded together, the rule, which is 
eſtabliſhed to ſave time, und prevent vexatious/de- | 


o the m 8 leaded at the ſame time. . 
burſt v. Eyre, 2 Hk. 5 1. ng 341. the pla was | 
doubles yer one apr | 


5 | 


If the plea to the "OY of the individual u 
is allowed, the ſuit of the Corporation muſt alſo be 
barred. They can only ſue to eſtabliſh their pri- 
vilege when their citizens are diſturbed in the 

enjoyment of it. If the other plaintiffs are not d 
bond fide citizens, the privilege is not diſturbed; 
and upon introducing that fact on the record againſt 

the Corporation, by pleading it to their ſuit alſo, \ 

they muſt be barred. It is not too late ſo 1 to 7 

Wann . aner Is vere. | 
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with Government for ſupplying the troops in the evra] apr ind 


Welt Indies with proviſions at certain prices, He mon non 
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N 1771 I the teſtator Durrand entered i into a contra This Court, 5. 
8 


to the revenue, 


continued for ſome time to act under that contract, 
but never literally complying with the directions of 
it as to the mode of accounting. The Lords of e 


lic accounts. 
Where the interpoſition of this authority is defired, upon merely equitable grounds, and upon Y 
„ but only . e bill or in- 
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. . > be . tention called. to the Giference a ll ede ar 
3 dom the mode of accounting actually pur! 2 ö 
beer made any order to check it , on the 
„ directed from time to time mo 
5 de paid to him by way of \impreſt their 'v 
expreſſed it to be for money dus to hien. In 1773 
WEE be demanded and obtained an increaſed. allowang 
Es | > on the proviſions furniſhed, and. again in 173 | 

ER - Both of theſe riſes. were upon; the footing 0 the 
+ former contract; but the contractor ſtill conti ved 
5 : Den in rhe. mode beter purſued, raiſing jhis 
prices in Proportion to the increaſe of the . 
t appeared that, by the mode of accounting actwelh 

adopted, the contractor had greater benefit 2 
|, each increaſe of the prices than, according to the | 
mode of accounting preſeribed by the contra EX i 
| would have been entitled to after foch increaſe, mils 3 


7 


- 


| The ren bor a the public a ab- 
- Counts refuſed to allow the accounts offered, and 
inſiſted on their being taken on the foot of the * 
| tract, before they You grant a * 8 
| 5 A rule Wei "Bl * to ſhew * why | 
9 the commiſſioners ſhould not be directed to make 
ao: the allowance according to the former mode of 2 
no counting ; n was this day ſhewn by A 
1 The Ace General He argued that 9 C58 
ws had no authority to make the order, The auditors 
| of the impreſt, in whoſe place the commiſſioners 
\ | for auditing accounts are now ſubſtituted; were ver 
F | i high officers of the revenge, and there is no inſtance 
I | 5-5. 5 Cf 
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the public. 


Crown has no power to n 1 to give 


6. 2% in — theſe commiſſioners for 3 
aunts, has pointed out 


particular hardſhip, the Lords of the. Treaſury. . 
Without a ſpecial order from, them, the commiſ- 
Goners cannot make the allowance. here prayed... The 
motion therefore calls upon them to do a 
contrary to the expreſs directions of the ſtatute, 
The caſes in which, the Court of . Exchequer may 
interfere are defined. in . 23. . "2% b 5 wy 4 457 ; 5 


He argued that the a, 3 5 
was right in * the account 90 tn th 1 


contract. . 


He alſo inſiſted 5 11 preſent Soy not a 1 
ſhape for bringing forward ſuch a diſcuſſon. A bill 
on the equity ſide of the court is the only mode by 
which the truth can be got at. On a motion the 
teſtimony. F 8 
| Mansfield, s Piggot, Plumer, Grant, and Rouſe, on 
the other ſide, contended, that the authority of the 


Court of Exchequer in matters of revenue was 


univerſal, unleſs ouſted by expreſs proviſion, The 
auditors were merely officers of the court. 4 IA. 
106, F Rn 


The public, like an individual, | muſt be bound 


by the acts of its agents. The Lords of the Trea- 
ſury had Power to make the contract, and to alter 


14 it. 


f. of x2 id i 'T he ſaute 35 Gee. * 
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juriſdiction which: is 4a be reſorted to in caſeg of ' 
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ehe to be iſſued e, din upon- n 
in, and acged upon it for many years, as the propes 
—_ ar 4 the agreement. | 

e 80 refuſed 50 1 = ren 


„ ON Eh: elects A e - « alibi 
neg mn - Macvonaty, Chi Biron.—The firſt ei 
; ings, Whether this Coun Kats e over the 2 


' | Tibje@t ar all, and wheth 
mode of obaining its aid? r 


e che — is thei zroper 


As t to the firſt point, it is clear that dhe C 
Exchequer has a general juriſdiction over every 
part of the public revenue; and has 0 

power do interfere in the taking of the public acoougts 


in N of their 4. ern e by . 


7 
This Ane; may be e in po 
either dy motion or petition to the Court, or by 
the more formal method of an information by the 
Attorney General, or a bill againſt him; each "of 
theſe is the proper mode of application in different 
caſts. Thus, in the ordinary applications to take 
off an inſupey improperly impoſed, to remove tbe 
hands of the ſheriff on an improper levy, and the 
like, a motion is the proper mode of obtaining the 
aſſiſtance of the Court. But where the nature of 
the queſtion, or intricacy of the circumſtances rende 
tit impoſſible to come at the juſtice of the cuſe 08 
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under ſeal! with dene wen e d of" 


articles "to be mode in which 
the account was 0 e talen At- uw this cannot 
be departed from; but he no wiſbes to be allowed, 


on equitable eircumſtaneet, to eſtabliſn a mode of 
accounting different from that contained in the c 


venant. Upon the face of it; 


thereſore, it appears 


equity ſide of the eburt. The: circumſtances alſo 
are too :confuſet- and mulrifarious to be diſeuſſed 
in a ſummary application, where the evidenee of 
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The wa itſelf, to far as it now . — 


before the Court, does not ſeem to entitle the peti- 


toner to the relief ſought. The mode of accounting 
was a part, a very material part of the contract; ſor 


the ſum to be actually paid depends upon it. If 
the contractor did not give in ſuch an account as 
he was bound to do, the Lords of the Treaſury. 


might have refuſed to advance him any thing. There 
would have been ſome hardſhip 1 in this, as he pro- 
duced vouchers for large quantities of ſtores actually 


delivered. They wiſhed to advance him ſomething 


by way of impreſt, to enable him to proceed in the 


contract; in the abſence of the proper account, they 


adopted the only evidence they could find of the 


value of the articles delivered, and directed him to 
receive an impreſt to that amount. It is impoſſible 
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ſtances of the caſe, from all which he drew the ſame 
inference, that neither party ever could have) con · 
Sdered the original contract as abandoned. K 
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prayed an injunction to reſtrain ehem from fo doing. 
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deſendants under a leaſe, by which they were bound 
to to ſpend on the premiſes all the hay, ftraw, and holen 
ariſing in the three laſt years. The ſupplemental 
bill charged that the deſe 1dant thr to 
away the ſtraw and dung in the laſt year, and to 
plow up an exceſſive quantity of the land; and 


Upon an affidavit verifying the facts as ae 
Holliſ now moved for an injunction (before anſwer 
to the ſupplemental bill). He conſidered the appli- 


cation as a motion to ſtay waſte, and relied on the 
caſe of Geaſt v. Lord _ — > 35 


Herr 


(a) Geaft v. Lord Bel/aft, in Chancery, 12th Febraary 1796. 


[a 1792, the plaintiff granted a leaſe to Lord Belfaſt of a houſe 
called Merewall-Hall in Warwickfoire, for ſeven years, with 
certain fixtures mentioned in a ſchedule to the ſaid leaſe; and 
in the leaſe was contained a covenant by Lord B. that he would. 
wm upon the premiſes all the hay and manure. arifiog from 

em. 
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NILS © ble way; eli Þ the e pron 
ſummary interpoſition of Courts of Equity; the 
z plowing up antient meadow is, upon the face of kl, 
irtepatable waſte; here the queſtion, as tothe proper | 
| tity of land to be cropped, is only fit for a juy | 
to decide. Nathan a ran. 
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8 having got from him a. bill of ſale of all his efföcte, entered 
f ; pom che premiſes, und advertiſed to be ſold by auction, yot 

only all Lord B.“ furniture, hut the fixtures re e Bo 
2 all the hay and manure. upon the premiſes, and 4 
dog-kennel and other out-buildjogs, and the fences, gates, nd | 

3 other things affixed to the youre and wars” ceedi 

. Ar down in order 70 fell them. . 

©; N 3-4 | I We 1 8 1 4 

” | pan tho res- bill bing fled, and before the. vhs | 


Remilly, for the plaintiff, upon an affidavit of * 
moved for an injunction to reſtrain. the defendants from ſelling 
or removing from the premiſes any of the fixtures or other 
| | things which then were, or lately had been, affixed to the freehold, 

and the hay and manure which bad been. made on the pre- 


The Maſter of the Rolls (fitting ſor the Lord Chancellor) 
Eranted the injunction as prayed : He had at firſt ſome helitagion 
about extending it to the manure, and to the fixtures; and 
' ſaid he did not know that the Court had ever enjoined a ſurety | 
from breaking his covenant ; but at laſt he granted the in- 
junction as to the fixtures and manure, as well as to inn 
"waſte by pulling down the buildings, OI 
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 chards moved to have thia money paid into court, 


thought the practice reaſonable, and 1d granted the 
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ILL by legatees againſt the executor for an account. 
In his examination he admitted to have a ba- 
lance of 16 501. after all deductions or claims againſt 
the eſtate, and claimed no beneficial intereſt. N- 


before the report being made, analogous to the 
practice of the Court of IA: The Court 


order. 


on his perſonal eſtate, on deficiency of che other fund. 


FaiTHFUL v. HUNT. 


Tx: teſtator left che defendants his exerutors, a 5 
alſo truſtees, to ſell his real eſtates, and out of | 

the produce, after his debts diſcharged, to pay certain 

ſums to various perſons; which ſums he alſo charged 
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ad ſhare of . produce, as as legatees; by 
r ' On ths 
being objeed ; Stanley, for the plaintiffs, argued, 
that the da wang did not apply. The reaſon 

ed in the produce of 2 ww | 
land muſt in general be parties to a ſuit-for-thie | 
purpoſe, is becauſe a good title cannot be made with. 
out it ; here the eſtates are already fold. The fund 
is now in money, and is beſides charged upon be 
general perſonal are. It is therefore like 8 | 
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 ARCHDEACON and Others v. Bowzs and 
Others. 
| , 
8XCOND mortgagee, plaintiff, applied foe” a 1. 
7 ceiver. This was objected to by one of the de- 
fendants, who had purchaſed from the plaintiff a | 


of his mortgage, and who was in poſſeſſion, as tenant, - 
of a part of the eſtate, the rent of which was equl 
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receiver af this park. = 3 have no . 
other effect except to increaſe the expence, as te 
defendant muſt receive back as intereſt what be is to 5 
pay into court as rent. One tenant in common 
cannot move to have a. receiver appointed againſt / 
another, . unleſs: where. the latter takes more than his 
ſhare of the as ds * anne, A. R. #14. 


1 detain a the defendant. ry not 


unite his two characters of and tenant; 
and that his poſſeſfion, being as tebant, could not hy 
ee up jay gs other et h | 7 
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The order or «receiver mas m 


The ATTORNEY ox v. Ricuanns. 


PHE veſſel of the defendants was ſeized iſt Fane 
1794. In Michaelmas Term 1794, iſſue was 
Joined in the information. Since that time notice of 
trial had been given every term, and countermanded. 
The goods were of a periſhable nature, and had 
ſuffered very much by the detention. 
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have a verdict on the information, there would be 


0 2 


It was e that, if this motion could not ebe made, 
there would be « failure of ju 

neral, and even a private captor 
lay trial for ever; and unleſs the defendant — 
curity in double the value, his property is taken tom 
bim without any means of redreſs. Several caſes : 


to ſupport the application, in ſome of which | 
the circumſtances were leſs ſtrong than in the preſent. | 


de Court thought the application reaſo1 abll 
and warranted by the caſes. „„ 


e 
Ther rule was made abſolue. 
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og the circumſtances..of the c: the mortgage e Nas 
not entitled to ſet. vp the length o of 15 1 © bar of 


the redemption., 17 .The. e þ bought the eq uit 
of redemption of the father anc mother of 150 50 plain- 
tiff, and entered. into poſſeſſion of the premiſes,  ppon 


F*# 4 


chat purchaſe, as abſolute. owner ;. he did not. there: . 


fore conſider; himſelf to hold as mortgagee, but to 
have all the intereſt of the mortgager, , and his bol. 
ſeſſion was therefore as ſtanding in the place of the 
mortgagor ; as ſuch he committed waſte by c vtting 
down timber, Cc. which as. mortgagee, he cou old not 
have done (a); his anſwer inſiſts upon that title, then 


his poſſeſſion is no bar, but a confirmation 'of the 


eſtate of the plaintiff, who claimed, as heir of the mo- 


ther, after the tenancy by the. curteſy to which the de- 


ſendant was entitled. The deſendant had two charac- 
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right of the 
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by fine, af. 
terwards 


con- © 
vey the equity 
reder on, 
— ug pd | 
leaſe, to the ' 


- mortgagee; the 


mortgagee re- | 


mains in 


Gas rw.” 2 
plete owner ſor 
more than 20 


years, during 
the life of the 


| huſband, tenant 


by the curteſy, 
from whom he 
had his conveys - 
ance : the heir 
of the wife is 
not barred of 

his equity of 
redemption by 
lapſe of time. | 


ters in him: he is, bound to Ae the fol of 


NY, 


(a) When the 1 alam in HE 3 a legal charge * it 
veſt in the ſame perſon, for a time, he is conſidered as in of the 
principal eſtate, and the charge is ſuſpended for the time that the 
rights are united. In equity the eſtate of the mortgagoris conk- 
dered as the principal, that of a mortgagee As a charge upon it; 
perhaps the latter ought to be conſidered ae mergivg i in che former 
while they are in one perſon. 
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3 N or, r. bee Infider 
as holding as mortgagee, then he was bound as mort« | 
gregor to ſettle agcounts regularly with the mongagee, 
and to prevent the equity of redemption. from being 
barred by his laches. If he is ed as having per- 
formed thoſe duties, he protects che right of. the plainyf 
- as well as his own intereſt as mortgagor. When the 
true rights concur, it is immaterial which was firſtin 
| the perſon holding both:// Suppoſe the tenant for lik 
of the equity of redemption had bough 
reſt of the mortgagee, de might: equally infif by 20 
years poſſeſſion, to bar all remainders; the i 
8 of ſuch 4 rule is apparent. The utn 
can be arg d is, that his poſſeſſion is to he refs ed't 
both his rights; he will then be conſidered a in . 
 effion as mortgagee to the extent of the intereß of ; 
bis mortgage, and to have received the ſurplus pt 
as. mortgagor. . But time does not begin to t 
guat the mortgagor, where by accounts, by pain 
over to him the ſurplus profits, or in any other © 
his title is recogniſed and kept alive. While by] 
of thoſe means the title of the tenant for life is pe- 
ſerved, the remainder man is in no danger, and there 
is no neceſſity for him to redeem | in order to fave m 
right. Remainder men have been allowed to redeem ; 
upon the ground that they would otherwiſe be danini- | 
fied by the laches of the tenant for life, i in not redeem- 
ing or getting regular accounts; but the defendant | 
cannot ſet up his own laches as tenant for life, ſo astd | 
put us under the neceſſity of protecting ourſelves from | 
the conſequences of his miſconduct. The time pit- | 
ſcribed for redemption in equity is taken from an 


logy to the ſtatute of limitations at law, which rum 
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of entry, nor any thing in the nature of it; we had do 


right to call for an account, for the defendant was en- 
titled, in his different characters, to the whole profits. 


The principal reaſon. of refuſing 4 redemption aſter 
20 years is, to avoid long and intricate accounts; 
, eee . 


nant for oe nh ON "0 


e a EPR gab Te is chip thay a re- | 


mainder man may redeem during the life of the te- 


- nant for. life, and that if he does not the time runs 


againſt him. Hayes v. Hayes, 1 Cha. Ca. 224. c, 
v. Mew, Ibid. 2 1. Clyatt v. Batigſon, 1 Vern. 404. 
James v. Hales, 2 Vern. 267. Ballet v. Sprainger, 


Prec. in Ch. 62. And a tenant by the curteſy is conſi- 


dered for this purpoſe in the ſame light with any 
other tenant for life. Caſborne v. Inglis,” 1 Att. 606. 

7 Vin. Abr. 156. If the tenant for life will not goin in 
redeeming, the remainder man may alone redeem and 
then forecloſe him; if neither redeems, the Court in- 
terferes to prevent the mortgagee from being di- 


ſturbed after 20 years. When the time has once be- | 
| gun to run, it is immaterial to him who are the parties 


entitled, or how the intereſt. is divided, nor is a tenancy 


by the curteſy ay bar to it. Anon. 2 Att. 33 5 


| If i it were i to . the queſtion, to 7 
title the poſſeſſion ſhould be referred, it ſeems rather 
that it ought to be referred to the legal right under 
which he was entitled to the poſſeſſion, than to the 
other, under which he could have no even but 
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\rhecaſe i ppl more. : againſt. chem. The equitable | 
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"os or por aca $4 time 2 not run here | 
the defendant took a conveyance, purporting it to be 
abſolute; under that he has held as complete owher, 
 $0ramitting. waſte, and doing other things enen 
with his character, either of mortgagee or of Tenn 
for life of the equity of redet iption. 14 iris. | 
_ gagor looks on and permits the rag ON] 
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acts of complete ownerſhip for 20 years, it is a dee 
| liftion; after that period the nature of the eſtate iu 
hands of the mortgage changes; it becomes 9 
| ſtead of perſonal eſtate, deſcending to the beir inſte 
of the executor; their rights and the <__— _ es 
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the death of the mortgagee, a forecloſure were upon al 
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Nomiliy.— My argument ſuppoſes that hal 
can never ariſe. I conſider the being irredeeinable | 
and being real aſſets,” as concurrent. If the Court des 
crees a redemptibn, 1 apprehend they decree” chat the 
eſtate never became real Property in the bn 4 
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Kid) not 32 that the reaſon of- the rule is to avoid. 
intricate accounts; if the mortgagee in poſſeſſion were 
to admit that he had been overpaid his mortgage, 
yet the Court would not decree reddnption after 20 
years. It is a ee rule, introduced by analogy ro _ 
the ſtature of limita ns at law, to compel regulari : 
and diligence in the proſecution of every claim. 112 | 
argument that the defendant was bound to accotfar to 

himſelf as MOrtgagors applies to every caſe; a mort- 

gagee in poſſeſſion is always bound to render an ac- . 
count of the rents. and profits, and what he receives 
above his intereſt is received for the mortgagor, pro- 
vided proper diligence i is uſed to call for that account 


by applyi * w Court of Faun to eee, 5 


Ae Chief Bari this Se load FA 
apinion of the Court, —By attending to the different 
rights of the defendant it appears, that he ſtood in the 
place of the tenant by the curteſy of the equity of re- 
demption; for he claims to hold under him by the laſt . 
conveyance, and immediately upon taking it he entered 
into poſſeſſion ; in that character it was his duty to keep 
down the intereſt of the mortgage as mortgagee he was 
to receive the intereſt; uniting theſe two characters he 
is to be conſidered as having ſupported the different 
rights and diſcharged the duties of each. In the ge- 
neral caſe, a preſumption ariſes from no payment of 
the ſurplus rents being made, nor account delivered | 
for ſo long a period of time as 20 years; here the + 
preſumprion/ cannot. ariſe, becauſe it was the ſame 
perſon to pay and to receive; the caſe does not 
therefore — within the general —_ cc. A Te 
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_ known beyond « time of 
that excex 


rier was not to bo taken as an exception annexed o 
the modus, but merely as a memorandum that the ino- 
dus covered n did not 
modern artificial e 
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duk original bill was filed ſor agiſtment ti 

* croſs bill was to eſtabliſh modus s. 
that there are and immemorially have 
antient townſhips, hamlets, and diſtricts, within the | 
rectory and pariſh of Aiſgarth in the county of "York, 
called J, B., and C., diſtinguiſhed by certain 
known boundaries and limits; that by antient 
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oy 
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wallet be dene at bist 50 | 
foe than the - yearly ſum of 44. 4d. eee 
rector on een ce v. e Mop ſoon. 
niſed by way of a we eee the owners a 


_ occupiers of ſuch lands, and conſtantly been paid * 555 


Yom, eren, ' ie „ a 


The Mg argued in a former, Term, 0 


veral queſtions aroſe; the moſt material was, Whe- 
ther the modus laid. for all . predja/.tithes,.covered 


tithe of agiſtment? It was proved that agiſtment 
tithe had never in fact been received, and that, * 
the opinion of the country, it was not payable ; the 


places for which the exemption was claimed were _ 


yery extenſive moor tends, n 20, O00 geren. 5 


Partridge, 4nftrutber, Campbell, and Tephom, 1 


the plaintiffs, argued, that agiſtment is a predial 
tithe. Thoſe tithes are called predial which ariſe im- 
mediately from the ground ; thoſe. are mixed which 
ariſe by the improvement or increaſe of ſome. animal. 


Agiſtment tithe is paid, not for. the increaſe or im- 


provement of the animal agiſted, but for the graſs 
eaten by it, and is proportioned to the value of the graſs, 


not to the value of the actual ee "R Freem, 


#. k *Þ. 


Saul (ante, vol. 1. 5 332.) 7 190 Degge 2175 l 
therefore, where the occupier of land does not agiſt 
bis own 1 but thoſe of Aranger, the tithe ſor 
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maintained that 8 is a ute tithe, _ 
© which/ are take 


their: proper kind, o N ft 5 — 1 5) th 
- double value; this IE all predial tithes 
fuch as may be ſet out; agiſtment 'tithe"cannor.” 1 

it were the tithe of the b it would, when 

| *- fromthe ground, be ſubject to the ſame rules as hay 
I; orany other tithe ſevered in any other way; but if hay 
5 or turnips pulled up are given to profitable es 
c—.cvs or ſheep, two tithes are due; one for the hay on 
ſeverance; the other for the increaſe of the cattle; ; 
tit the graſs agiſted paid a tithe on ſeverance;,'a fe 
- tithe would be due for the increaſe; but the la s 
otherwiſe; ; it cannot, therefore, be a tithe due for 
graſs on' ſeverance, but for the depat 
| - cattle, and the value of the grafs is-only't mode 
aſcertaining the value of the agiſtment, point 


* q 2 1 x ks 
\ + I 4 * \ y 0 N : of Ke 
* E 3 * 4 . 214 1 


— 


eee e e ee ade Bar = y the 
oecupier, not by the. owner: of the cattle,"is a mere 


* 


* 


— 


"< < „ — ———ů — — — — ͥ . ]—¹ -.. . e Ne i gs WES ns 
a 4 : - * a — nccateett - — — — - 
* 


— 4 www @” en” 


— 


— 


1 ir ee ariſing from the nature of the: 
3 as due ſor the graſa, and-therefoig/ payable by 


otherwiſe. Bunb. 3. Animals reared for the: | 
or pail do not pay tithe when y young; if the tenant 
changes his mind and ſells them, agiſtment tithe be- 
comes due from the firſt ; this muſt be ſor their eat 
ng; if it were tithe of the grass, it would have been 

Pb immediately, and would not have depended on 
a future event; Accor ingly Archbiſhop- Finchelſea, 
in his Inſtitutions, firſt conſiders the tithe of corn 
and other things clearly 8 he then” treats. of - 


of perſonal dehas,confidering agiſtment rde, eme. 


; 'S 


thing between mited and perſonal” tithes ;/ mixed, as | 
being due for the'cattle 3 perſonal, as conſiſting of a 
money payment only. xx 194, () treati it as 


only et fanguam pt f. 6. ES yune - 
tithes. i _ mixed 1 l 


They 0 3 Shit the ahi af 45. pkg for 
20,000 of paſture land was ſo ſmall that it could not 
en be meant e ee N qongoand . 


The original bin being only Gy | 
croſs bill eould not be filed to'eftabliſh a mots ber 
predial tithes, he” 2 . e has ee de- 
manded. 
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Mace is Chief Baron —We are eee ati 
fied that this is a predial, not a mixed tithe. The diſtine · 
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1 NO ace a 


the owner et ane che Lane rok caſe eee 8 
m ner would not be liable to agiſt- 
ment tithe, foe the tzrels is not bien bot) the law is 


tion 
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tithe. is the tithe of the graſs eateny, 


ly: from 
different forts of tithes 


| Os ſo much rde on, does not ſeem intended to 
ala an accurate line between the different ſpecies of ti 
CERES. affine a penalty on not ſetting out predial t 
EO: 1 muſt be underſtood as 
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| 2s a diviſion or - diſtri of the pe ty = e 


J A in evidence. * 
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It was objected that one who claims to eſtat 

Fed or other cuſtom againſt general right, m 

define. accurately and truly the place to be covered 

mit. e « townſhips, hamlets, or 

rc A., B., and C., cannot be taken to mean that 

of the three is a townſhip, a hamlet, and a diftri& 
and if that were the meaning, it is diſproved i in evi. 
dence as to one at leaſt. If it is left indefinitely as 0 

each that it is either a townſhip, or a hamlet, ora 


_TamiTy. TERM, 6 anvRGE ur. LES 
diſtri, this is" bed g chere may be a hamlet of , and 
4 diſtrift of A.; For which-is the medus claimed? 
Upon the face of the bill they may all be diftrifts, and 
not townſhips or hamlets; one of them is ſo in fact. 


But although a townſhip or hamlet is a known legal 05 


definite” Qu ͤ Verne 


Kefaite, de, 8e by e by ee 


in laying the modus, Scott v. Minds naſe, uu. 1. 


p. 16. Here not even the 


of acres is ſet forth. The avdridens:” = hae. theſs, 3 
diſtricts are diſtinguiſhed by well known boundaries 
and limits, cannot abail; in every caſe the ſetting out 


of boundaries might equally ee Reuge ++ mc 
averment that they: were well n.5 


The Court - thought the eee been In 
that part of Yorkſhire, conſiſting of extenſive moors, 
the pariſhes are divided into certain diſtricts, which 
are as well known diviſions as the pariſh itſelf ; Here 
the diſtricts are ſtated to be diſtinguiſhed by well 
known bounds; if that is true, as is proved in evi- 
dence to be the caſe, it ſeems JOE AIR, 
qut the limits in the bill. 135 


Another objeRtion a; 0 the modus was claimed 
for the owners and occupiers, whereas the owners ay 


ſuch could not claim a cuſtom to W a 6 TONE. 
lithes, for none are due from them. - 


"op he objettion » was over-ruled. : 


; = — | | . 
It vas objected that the bill did not ſtate then mo- 
dus to be demandable at all; it only averred it to 
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by the law as certain and 


have 
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to make them liable to pay's faienclion or the en. 
on of:che occupiers from. riches| - r BI » 


At * & 8 2 25 A 
Wenn, , 5 7 . 
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5 e ee that the claim of temp 


: tion from payment of tithes in kind, or any 0 " 
ſatisfaction for the ſame, than the ſum of 44. 4 
an ane of aun ſum Jong que ond ns | 
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470 occupier Pas any „ of the e corehelly an 

5 averment of its being ſo would be ſuperfluous,” * 
ſtated to have been paid in fact by owners and'occu 

piers or /ome of ibem; that is, by ſome of them ff 
themſelves and the reſt, all being liable. Fhe'iatro- 

ducing the * owners” as liable to it, may be under- 

' food only as referable to thoſe owners who are liable 

to it from their ſituation as being both the 8 ; 

and owners. of their lands; or it may. be under 


* 


ae owners and occupiers are liable, ; 


clergyman has double. ſecurity for his 75 "and, 
Owners ney be liable, _ Clarke v. Ord, ante, P. 6 38. 
5 Cowper v. Andrews, Hob. 39. ES 5 
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1 ially miſed by way of contribution, 
| | argued th: be-contradited by che evidence. In 


fact no contribution had ever been enade;;- the imoney 


uns ſomerimes paid-by a few 4 
raiſed out AGE atle-gates: | 


times. it was. paid 99670 8 0 ee quarries 
which belonged te 'a' manor,. of which. eee 
of lands in thoſe ane were entitled e 


4 


It was inge aber * 3 * payment hes con- 
ebene being introduced as a part of the modus, 
muſt be proved; the fact of contribution cannot be 
ſhewn in any inſtance, and the payments out of the 
cattle-gate, in particular, have no reſemblance to 
contribution among the tenants of hee lands: it is a 


2 —_ 


payment by other Feribas. ts Be ras 4 


The Court thought the ins est 10 mY | 
port the averment of a contribution 3 3.88 between the 
rector and the farmer the fact of payment alone is ma- 


terial, the contribution ſtated is not a part of the mo- 
dus itſelf; it is not averred to be neceſfary that the 


rector ſhall call upon each farmer for his ſhare, and 5 


take the riſk of their general payments. He is en- 


titled to call on any one for the whole; as between him 
and the tenants the ſatisfaction for tithes is then com- 


plete. The bill goes on to ſtate how the one who has 


paid the whole ſhall be reimburſed by contribution; 
but contribution may be made in any manner the te- 
nants may agree; and whether in fact it may in every 


caſe have been levied from all, in juſt proportions, or 
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nary relating of «hich TD NY 
torney General ſhould have beer 3 


That the bill 


Theſe objections were over-1 


An iſſue was directed to try the modus. 
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all perſons who were lia 
8 called upon for the 


was bad as joining ſuits im 
It prayed liberty to examine aged | 
eſſe, and that their teſtimony might be r 
then went on to pray relief in the ſame matter to 
which the examination of thoſe witneſſes went. 


made parties, ſo as to be bo 
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gern Watkis Lewis, being 8 fas a 
eſtates; ſubject to a anne for 5000 l. to Dr. 
Kent; and being alſo poſſeſſed for liſe of other eſtates, 
vith the reverſion in Lady Lewisin rails: and; Ts 
deſirous, with the conſent of L 
further ſum on the ſecurity of thoſs eſtates, in #773. 5 
employed the deſendant Jobn Morgan, as his attorney 
and agent, as well for the purpoſe of tranſacting the 
aid loan and ſecurity, as generally in all his law and 
money concerns. In March 1775, Sir Watkin and 
Lady Lewis ſettled the eſtates (by ſeveral fines and re- 
coveries) to the uſe of Sir V. L. for life, remainder 
to Lady L. for life, remainder to their ifſue in tail, 
but ſubje& to a term of 500 years in the eſtates before 
belonging to Lady L. created by the ſaid ſettlement, 
and veſted in / George Morgan and James Morgan, 'the ' 
brothers of the defendant Jobn Morgan, in truſt, to 
raiſe by ſale or mortgage the ſum of 12,000 /. and 
thereout, in the firſt place, to pay and diſcharge the 
ſaid mortgage of 5000 l. to Dr. FO and to ws tha the 
reſidue to Sir V. bas 4 


} 
% 


On. 2d June 1775; * ain nv the 7 
truſt premiſes io Farrer for 66 10 J. being money in 
his hands in truſt for the defendant Jobn Morgan for 
life, remainder to his wife, c. according to their 
marriage ſettlement 3 of this ſum of 66107. for which 
the mortgage was given, 2400 /, was a bond, the con- 
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caſtrat his beser. On ahe 2d and. 3d pe? 


agent and banker for Sir V. L. Sir Wl, had fre- 


laſt balance was ſtruck. in 1777, and a note given 
Sir N. L. for the balance admitted to be due from ii 
and all the vouchers which had been produced at dh 
time of ſettling the aceount were delivered — 


of. coſts, which were nat taxed, nor diſputed [except 


Gebakes) and: pom 3 to kamm fark + 
truſtee ; the renidinder was not paid in difline a | 
Dr. Kent's mortgage, nor to Sir . L. but to the 
fendant John Morgan, who kept it with his other 


quently ſettled accounts with Mr. John Mer gan: * 


V. L. In theſe accounts were contained ſeveral. bills 


in one very trifling item. Soon aſter theſs- rank 
tions, the deſendant Jabn Farrer, as mortgages (in 
truſt for Aforgan's marriage ſettlement,) demiſed the 
whole premiſes mortgaged to the defendant. Job | 
Morgan, for 61 years, if he ſhould ſo long live, in at 
to pay the intereſt of the mortgage, and then o s 
to himſelf a ſalary of 401. a year for his trouble ; Sir 
. Lewis was prevailed upon to join · in ſecuring this 
falary, which was afterwards advanced to 60. Ia 
1778, the defendant Mr. John Morgan entered up 
judgment on a warrant of attorney, obtained from bir 
V. Lewis, for the above balance and other debrs, an 
took out a Extent again bis other erben The bill 
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The Attorney Gianral; Plumer Fe bam, Wiedeſan; : 
and Hubberſty, for the/plaintitfs, inſiſted, that on the TO; 
face of the tranſitions at-large; as well as in:theparti- _ 
cular accounts, the conduct of the defendant ws un 
as required inveſtigation. Fhe term of go rss 
was raiſed for the purpoſe 3 firſt of paying Dy Kent's + bs 5 
mortgage, and chen of paying over the relidue of the e 
money raiſed to Sir Mi. The money raiſed Was 
firſt applied to diſcharge a bond to Chardin Morgan, | 
contrary to the meaning of the truſt ; no part of Dr. >. 
Kent's mortgage was then paid, oor was any monexr,xß —_ © 
paid to Sir V. L. but the money lay in Mr. Morgan's 
hands, without intereſt, while intereſt was aceumu- 
lating on Dr. Kent's mortgage, which it was intended 
to pay off. This Is a clear breach of truſt.” The: ſa- 
kry to Mr. Morgan, acting for himſelf as mortgagee . 
in the receipt of rents, would be uſury at common , . So 
b RR Freon „% 1 
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They ſhowed that the accounts were ee 
and the balance of almoſt every one overcharged; 
che bills of coſts were ſo exorbitant, that, upon ſome 
of the late bills being referred to an arbitrator, very 
great. deductions were found neceſſary ; the items 
mentioned -in the. ſchedules: appeared exceſſive. In 
the account, the defendant charged intereſt for ſoms- ; 
due to him, at the time when much greater ſums _ 
belonging to Sir W. L. were in his hands, or in | "ve 
thoſe of his banker, i in his name, and mixed with his EE 
own caſh, carrying no intereſt. Sang items charged 
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the attorney is to point: out his client 5 in 
e t himſelf; where this confidence is abuſed, the 
„ ailing the accounts, and attempting by chat mea s 
Aut the tranſaction, cannot avail to prevent the; 
+  veſtigation6f the court. #/ | 2 AN 
PF aughan v. Liogd,' before lo Thurlow, 1 
"Newman v. Payne, a Vez. jun. 199. 
7 fiſted that the accounts on the * of them &- 
roneous and inconſiſtent, and the anſwer infiſting to” 
retain the N fertled dalonces | as juſt 


Ass to che vouchers, tf inlſiſted 
Siren up could not be ſoch as would 
cate and ſupport an actount upon the face ol * 
inconſiſtent and impoſſible; therefore, y 

vouchers for theſe actounts, their being giv 
no anſwer to opening thefe accounts. "Such of the 
1 4 Mf 


2 20 5 abe infiftee che bagib lor 

time fince the DE GP PB and the vouchers 
delivered" up: as barring” all-inquiry; unleſs Where the 

aaf en eee re Errors. 
Medes fail. — v. e R. 62. 

Johnſon v. Curteit, 3 Dru. R. 266. They then went 
through the \accounrs;. and argued thar 5 5 

and honeſt. It ia not neceſfary that bills of coſta see Pin- v. 


ſhall be taxed. The chent may waive it. It is Tes _ 


enough if he -underftands the bills... The taking 
one item off the bills of coſta, ia an admöſſion 
that all the reſt were examined and agreed to. 
The plaintiff being a batriſter, cannot be coffiried: 
as incompetent to; protect himſelf. There is no 
ane 80 mg e on either oy 7" 
Wegs Chief Bars; tated. the by 
obſerved that the real nature of the tranſact ions be- : 
tween the parties, might be gathered from the reſult 
of their oonhexion.— Sir . L. poſſeſſed of a very 
conſiderable property, mortgaged, originally, only 
for 5000 . is led to give up the whole management 
of it to the defendant, for the purpoſe of clearing 
himſelf of his difficulties'; and he now finds his 
eſtate incumbered to more than three: times the ori- 
ginal amount; himſelf OY received 9 | 
L2 no 
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br Wh Kent ri Morgen muſt acconnt. But ij 
- ha the account 1 not to be 


has oſten bees 8 
9 bound to cen his prey git A: 


5 * chat he 1 bo ae A 1 
before the court, when called upon. Accordingly: 


or W e obigen the ho” paymen/# 

not prevent the bill being taxed '; accordingly; in 
rleconſidered opinion, he proceeds on theſe 
=o grounds, to ſet aſide the bond there obtained. Mi 
| Newman v. Payne, before the preſent Lord Chan 
cellor, the ſame language was held, and a 
deciſion pronounced upon the general pri 
of juſtice, ariſing from the ee 
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8 From the principles ated on in theſs caſes 
; the character of an attorney, as an officer ol 
Court, having a, ſhare in the adminiſtra 
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Court 3 —— an sccbunt of the uct o 45 
that officer, where they ſec any grounds — e 
An a attorney is ; accountable. Ys ourt, as well as 

8 the pe. 0 2 | ee 1 Woiß 10 brich e 5 
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T be RR made to en a "in 
of theſe e 


| as 1 8 0 
4 "> hat 10 ſpec cific er | e accounts have 
2. That they ar fer tled. accounts. 8 
3. That the vouchers have been Giver op- 5 on: 
4. The leogth, of time. CESK aa b base . 


B 


. 


As to the ans 7 it will be unneceſſary de wo. ; on r 
them. They can have no other avail except. 0 


2 
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| ſhew that the charges of one attorney were exorbi- 


tant in che opinion of another. wy e . 
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As to o the firſt obje&tion, it t muſt be admitted that, 8 | 
ſo far as relates to errors charged in the „ ht © 
plaintiff's caſe is by no means a ſtrong one ; but on 
comparing the ſchedules and the anſwer, the accounts 
turn out to be without any ſort of accuracy, without 
dates, and ſo confuſed and perplexed, . as mate- 
rially to vary the balance; with ſuch irregularity and 
obſcurity throughout, as to baffle the attempts of in- 


genious argument, and te render the anſwer and ſche- . 5 5 


dules taken together completely unintelligible. Upon 

the laſt account à balance of 567 1. was ſecured by 

note to Mr. Jobn Morgan. This is open to the ob- e 
ſervation beſore made. The account was fertled 
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. Te third! ate is, ls 
OY 2 delivered up. Where che Court obj 
ET 1 0 is the ſame reaſon to 
Bern | the vouchers verifying A 5 
ꝓ F unbbunded influence 'of W over . I 
EET Sing from deſign on the one han and and faci] 
| on the other, the 
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8 t  fuffciency y of, the  yauchers. Cal 
r de que joned. be d 4 danger 'of c ing 
„ account a party diſarmed of his vouchers, is Cr. 
Bs | _ faialy to be conſidered as very. ſerious; it 2 N 
dd be preſumed that an attorbey Keeps 4 | 
= 8 r to which _ great v Wei ght muſt be given,, 
"9M _ other party muſt Either, þ oduce the vo 


+  _ given up, or give an account of them. The plain- 
N tiff's counſel conſent that the. vouchers ſhall, be 
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„ teturned, and that the plaintiff muſt 1 
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„„ fied with the bath of the defendant, as to "the. 
RIES i 6 ' thoſe vouchers, which were delivered | 
| 1 and which the plaintiff i is not capable now to 


duce. In "Vang han v. LI 2 was dot beld a 


tal eee e There it ws as ſupplied. and ſo it 
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. reſpect to the particular ſitnarior of the 
2 be as A barriſter, magiſtrate, &c. this has'no | 


5 weight againſt the clear fact. of his having delivered. 
. 5 himſelf | 
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* The lat objedtion ariſes frgm the length of time.” NE i nl 

The laſt ſettlement of accounts was in 21777. The . 
| bill was filed in 1783. On this part of the caſe we Ee 
have before us the authority of Lord Hardwicks, 85 
in the caſe of the Drapers Company v. Davies, 

a caſe very ſimilar to the preſent, for opening te 
accounts, where an attorney had improperly obtained 
ſecurities from his client ſeventeen years before, 
ſor bills which 1 the face of them contained 5 


improper items. R . F 2 Fe 2) 


Upon the tn therefors of. 1 com- 
plicated and confidential relation in which theſe par- 
ties ſtood, and the unſatisfactory accounts contained 
in the bills delivered, and the whole tranſactions, 
we are of opinion that the dealings between theſe 
parties, Sir V. L. and Mr. 7 Mergan, ought to be 
examined, and the account gone into; the plain- | 
tiff to produce all vouchers delivered up to him, 
and ſtill in his poſſeſſion ; and where a voucher. is 
not to be found, and is ſworn to, that it ſhall be 
conſidered as an eſtabliſhed fact that ſock voucher 
did exiſt, 


5 


£5 x 
. 7 e 
16599251 


8 
po 
* 
7 
* 


„ 
* 
+ 
Ts 


1: 


* 


* —— Ex 
: - 3 
1 — 4 , 2 . 
4 oe. | — ; * 92 £7 
* 1 8 ; a 
* * — yo! * J 2 
* 1 5 5 © 8 "ot : : 0 
. The 3 5 J bh 8 
RIG — ids "= $ — 5 1 3 
28 = * i 
% 8 N * * - 
4 4 . 
* 4 * 8 
% os 
. N \ . 
* 
* 1 — „ 
— „ 
x * 
- 1 5 . 
0 * 
' 4 F 0 
8 * bl 
. nm,, 1 * - 
*. 
« I ; 8 — " 
a” - LY r * a * 
{ 2 1 : 
e GG OY I OF * : + , 
, 2 ” Bagg * Ro * * — 5 5 as of 2 = 4 - 
. LE 2 ae tee” > TE: at 5 
_* : * N * * 8 5 ö F 4 
8 F * 5 . N ä 
A = 8 5 \ d WES. + * S . \ 
3 33 * 
1 . ' ; * * - 2 % » * 
2 * # J E n * ES 4 Fi. i 
Ke KEN] 1 . Bd „ gs \ ; 
5 EE. Wok - * * ane. BY , 
5 g 5 9 * FG L „ . - * 


8 
© 
35 
4a 
755 
8 
*. 
\ 
. 
* 
* 
* 
4 
6. 
$ 
4 
# 
1 
4 


* 
* 
* 
xt 
* 
+ 
* 
* 
5 
* 
Z 
of 
* 
%-3 


- 
* 
2 
< wh 
1 
2 * 
d A * * 
1 N 
© 


* * 1 
S 


* ＋ 5 5 Ai 3 92 0 a WL I. Mn. *%. . 
. Lv * 3 3 * \s 


4 * 1 8 5 p % 8 0 1 2 2 ; , . _ "Ni a wt” 7 ps OM I : Fi 2 : . =y 
T 2 . eh C45 F FSA «4 S 5 2 5 52 
138 2 | ; 


ils * £*S * 4 2 » > 2 
2 5 * Wo 7%. * 
4 Cc we g 4 p 5 i 1 N 35 4 * . PEO 0 
oy . * % 8 ks 
Les, - 10 * , % LD _ 85 L > 4 % 4 
1 $* * ** — e 1 I3 — "7%; 8 e * 7 
; * 1 : „ Y 'F * 1 * 
. Rs oh wy «> 3 . 5 1 
5 * * 8 I > % K 1 1 A . 0 8 4 = ; p 
2 5 8 72 22 * e % & 
1 GS O'S - 
* 27 2 7 * 
* , 


- + foe a4 14 
n * * N * 2 1 9 1 * 
Wd > * n 7 8 0 6 * 
F? oe o 28 ky by Ty 4, * 
ED 5 925 wh 5 5 * 4 "5 tags, 2 4 * Ts * e * 7 I 
= GA. LS C 
a 4 SATA? HE 4 2 4 4p * © 0 », « 
' * 5 2 1 < N * * * ” 
C1. 4 NS - 5 > * 8 » * - - » 
9 * x 5 1 — 5 . £13 * 4 
£3. T2 * go” : 175 [4 . Fo . * 
— 0 * 7 4 7 EF. wif, 5 
8 © * J * 1 x * 1 * 
bt Bo 4 » f 9 12 4 FS j 1 45 k a - 5 
F. «- 2 x 4+ ' 5 ff { * 1 _ 
fer 3 > N * 
2 : * 2 4 
HE as : *% * 
n - F by” * / 4 * 4 8 ö 
250% : 4 
* * * 
=» - * 
5 1 
5 A. A Py 
f 1 73 
5 4 ; P 8 - F 
5 * 
Wa a 2 7 5 
5 : 'A 5 5 
5 
7 1 - 
hs / , 
8 * * 229 4 o 
3 6 0 
7? 
3 
, 7 
4 1 
g x 
= 
v 


"x 
5 
* 
E : 
* P | 
% 
% * 
4 « % 
} 28 ; AS F « ; 5 95 A 5 * "I 7 5 4 1 F 52 
1 . 4 , ON 7 
. 1 * $i £ 4 $ TY NO PIES - ( 2425 5 ; boa * 4 3 a * * p = 
2 97 1 7 N 1 py * 8 4 "> \ . 5 
A g A A * : C » 3 0 
ph v A f . * ” 3 9 1 & . * N 
bag PO. 4 K * 4 3 r "73.4 4 * N . S 
8 . l 72 N * 1 o : x . k 7 
i => — : K 9 . : ] 4 . 4 . : x "© , 7 
wt £ 8 4 . , 5 
* 1 ” : - - k 
* 8 | 1 i 5 5 Ra x 1 24 3 x x N A . . * 
X þ 8 p< 3 4 * 8 5 N A * 
| PT ADS 0 ISS. Co i qe Fre 103 
g . E ; * 
14 * N Þ * : * 
| . ens «4; 2 ; 8 L 9 5 
; is b : w 3 5 — L 2 * * , . f ö ” 0 
7 
5 4 g 8 - 2 * « a 7 
3 bp, - 7 - "* + : 7 
j 4 * £4 l 0 b * ; 
8 14188 ? 1 HS. * 1 5 2 E — * * T . bs 4 © ind ; 
0 p . & - a as: , 
4 ” 8 . 7 F 4a? 7 * 45 . 
* 2 . 6 0 * 
* 3 7 * * 7 9. 4 * q ' . 
N * , N 5 DB 4 
7 * 4 ' - - . 
t * > 
, ; % 4 SH 
. 1 p ; | 4 4 * 
— bd o 2 
7 4 
4 PF 
: " 


1 Gx0RGE m. 


4 K a . $ « 
] BUCKLER v. BLYTH. © % „„ 


Fr 


Dover obtained a rule to -ſhew cauſe why the The rule on Ho 


rule to bring in the body of the defendant — 3 8 


ſhould not be ſet aſide as la 27 „ 2 2 
| | dSring in the ho- 
The quo minus was returnable 1 ith Tune laſt. NG rr 
; On that day the plaintiff obtained a rule to return the teſted on the laſt 
; writ, but did not ſerve it till the 13th, ſo that it did held regular; 9 


not expire till the 17th, The 15th June was the 


| laſt day of term. On the 18th, the plaintiff took our — 
this rule, to bring 1 in the body, dated as of the laſt day | 
vol. III. F of 
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ned. He infited that this was wi wichl | 


general rule of all the courts, to permit fide-bar rules 
to be taken out in vacation, teſted, for form's ſake, of | 
the preceding term, but taking all their privileges or 
diſſabilities from the real 4 115 ſtated — oY 
_ the conſtant practice in all the courts, | 


Dauneey argued chat the rs of allowing any 88 | 
ceeding to be teſted of a date different from the real, 2 
Fab that it legally might be of that imaginary 
date. But this caſe is governed hy the King v. The 
Sheriff of Cornwall, 1 Term Rep. 552, where it ß. 
held that this rule cannot iſſue in vacation, teſted 
in term, although ſuch a practice had prevailed 
among the officers of the court. „ 


- 


68, 


Durnford. There the rule was teſted eee 
to its really iſſuing. The caſe was determined on 
the ground that the rule preſumed a neglect of che 
ſheriff, which had not taken ow af the real time bo 
faking out the lt. -- - | 1 

Tbe Court, on con fuling with the officers, hel the 
praftice I 4 and | 
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DEN on dem. MELLOR v. Moos. 


\ 


HE defendant 8 the premiſes - in eie 


in a former ejectment againſt the preſent plaintiff} 


the Court of King's Bench deciding in his favor, 


on a caſe reſerved for their opinion (ſee 5 Term 
Rep. 558.). This ejectment was brought for the 
purpoſe of putting the queſtion upon the record. 
The ſpecial verdict ſtated the ſame caſe before de- 
cided by the Court of King's Bench, and on their 


judgment being given, without argument, for the 


defendant, this writ 3 error was Ze The caſe 
was this ; | | 


Jobn Carr, being ſeiſed in ſee of the premiſes in 
queſtion, copyholds of inheritance, and alſo of ano- 
ther copyhold eſtate at E., and having ſurrendered 
the ſame to the uſe of his will, deviſed as follows: 
« I give and. deviſe unto NM. Lifter of, &c. all my 
* cuſtomary or copyhold meſſuage or tenement, with 
* the appurtenances, at E. &c. ; all the reſt of my 
* lands, tenements, and hereditaments, either freehold 
« or copyhold, whatſoever and whereſoever, and 
« alſo all my goods, chattels, and perſonal eſtate, of 
© what nature or kind ſoever, after payment of my 
te juſt debts and funeral expences, I give deviſe and 
« bequeath the ſame unto my wife Cecily Carr; 
* and I do hereby nominate and appoint her ſole 
( Faecutrly of this 885 wil. . 


—— Z. 


750 ick Novenber, 


; In Exnom, 


Wedneſday, 


A deviſe of _ 
46 my lands, te- 5 
cc nements, 

© hereditaments 
« to A. will 
carry the fee if 
that appears to 
be the general 
intent of the 
teſtator. 
Whether the 
word 6 heredi 


Whether a de- 
viſe of lands to 
A. << after pay- 
«© ment of my 


et juſt debts and 


“ funeral ex- 

6 pences,” * 
carry the 

Qu, 7 


* 
8 


Fd P who was ſince dead; the defendant as heir LY | 
law; the queſtion was, W hether TY 
ceſtate for life or in fee under the wine IS et 


- ception of the life-eſtate in the copyhold at E. given 
to N. Liſter. The only queſtion is, Whether _ 


ciding according to it, to be in general contrary to 


1 ks leffor of de plaintiff We 


| 
: 
di 
1 


75 be * was twice argued; ficſt, in T 1 


15 by Lamb for the plaintiff, and Wood for the defends 
ant; and nom by Chambre for the N A Law 
for the defendant. e 2 4 


1 a 1 


For the nian ö i was argued 10 this elect, 


WW may. be the legal effect of the! DW" 
uſed, the intent of the deviſor is clear to give to bit 


wife the whole of his property, with the lingle en is; 


are words ſufficient i in law to endcute this intent? 


1 he al of 3 by „ a deviſe 7 
ce all my lands at 4.” is held only to carry a life- 
eſtate, has often been admitted by the Judges, in de» 


the real intention of the teſtator. Accordingly where 
any words appear that will admit a legal conſtruc- 
tion correſponding to that intention of the teſtatot, 
the law gives them that conſtruction rather than any 
other. Where the words uſed may be conſtrued 
as deſcriptive not merely of the lands deviſed, but 
of the whole intereſt of the deviſor in thoſe lands, 
that conſtruction is adopted, in order to effectuate 


the intention. Barry v. Edgeworth, 2 P. Ms. 524: 


na the caſes cited i in Mr. Cor O note, ibid. Ruaf 
j 7: „ 


A 


2 * 1 + l c, l 
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UICHABLMAS TERM, 37 GEORGE I | 
* Cowper v. Marten, 1 r 411. e. 


ther ee 2 TO 8 5 


The in cc nn Vas ale; os at als 


as extenſive as the word eſtate,” which occurs 


in thoſe caſes. It means to include every thing 
which can be inherited (a), and therefore ſeems more 
appropriate for paſſing the inheritance, than the word 
eſtate.” Accordingly it has been held in ſeveral 
caſes to carry a fee. Willems v. Lydeort, 3 Mod. 
229. reverſed in error. 2 Vent. 285. Smith v. Tindal, 


11 Med. 102 ; by Holt and Potis, Juſtices, Powell J. 


differing (5), and Gould ]. giving no opinion on the 
point. This part of the deciſion is not mentioned in 


the report of the caſe in Salt. 685. becauſe it is un- 


der the title Warranty , and the whole attention is di- 
rected to that part of the caſe which treats of colla- 
teral warranty. So, by De Grey Ch. J. 3 Wl 418. 
Hopewell v. Ackland, Salk. 239. 1 Com. Rep. 169. 

is not a deciſion to the contrary, The determination 
of the Court there is that a fee paſſed; the opinion 
that the word © hereditament” would not have had 
that effect is only the opinion of the Lord Chief 
Juſtice Trevor. Canning v. Canning, in Moſeley 240. 


goes entirely upon the authority of that dictum, _ 


miſtaking it for an adjudication of the Court. Be- 
ſides upon 8 the — 8 book i it N 5 


(a) See 1 Vent. 300. 2 Lev. he 


(3) Ie ; is to be remarked that Mr, . Powell, who ens Giger 
from the Court, and holds that hereditament” does not paſs a 
fee, maintained the contrary opinion ſingly i in Willows v. Lydeott, 
3 Med. 229, which caſe is there ſaid to have been reverſed in 


error, according to his opinion. 


1 3 


that 


a year to the ies,” which is d in the ee | 
of the caſe in Moſeley, and which clearly ought 

do have been held to carry the fee; the caſe there. 
ö ſeems 2 0 the whole 4 not e oc 


— 


| A ; | x LL . 


The debts les e eviſee is „ = 
| 1 8 to carry a fee. The Courts have always held that where 
p | thee i a perpetual charge, created, or which may 
= by poſſibility extend beyond the life of the deviſee, 
the teſtator ſhall be preſumed to have given a ſer (a). 
S8o where payments are directed to be made by the 
. 5 deviſee; for if he had only a life-eſtate, the profits 

during his life might by poſſibility be leſs than his 
| payments, and ſo he might loſe by the deviſe, 

55 — whereas the law always preſumes that a benefit was - 

| intended. Frogmorton v. Holiday, 3 Burr. 1623. Lord 

Mansfield there ſays, . Let a ſum charged on a deviſe 

« beever ſo ſmall, it ſhall paſs a fee.” Cliffe v. Gibbons, 

8 2 Ld. Raym. 1325. was a deviſe of the reſidue of the 

" _ teſtator's eſtate,” after debts and legacies paid; the 

= | Charge was held to raiſe a fee. So Doe on dem. Pak 
E mer v. Richards, 3 Term Rep. 356. There the deviſe 
— 2 was of the reſt of the teſtator's lands and beredita-· 
ments, and perſonalty, ce his legacies and ſfunen! 
ce expences being thereout paid. That is exactly te 
preſent caſe, except that the words here are *« after 
<< payment of my juſt debts and funeral expences.” - 
If there is any. difference, the preſent ſeems rather 
more ſtrongly to charge” the deviſe with theſe Pay 


(a) See 3 ow 1533. and 1618, Smith v. Dal, Call 685 


11 Mod. 102. 6 4 | 
mente, 


ABLMAS TERM, 37 — m. „„ 
ments, it be ee eee eee — 
dent, and the deviſee therefore liable immediately.— „„ 
Lord Lenyon there adds à ſtrong reaſon for the deter · —_ 
mination; that if the deviſe did not extend to the — 
_— the fund. might not᷑ be ſufficient to pay the le- 

- Here it is ſtronger, being the caſe of ' cre= 
an The word ** thereout” paid, in that caſe, 
makes no difference, when it is obſerved that the 
perſonalty is included in the reſiduary RE 2 
* not a particular en N = 


> 


* 8 * 


Argament fas the defendant. | . 
In the conſtruction of a will, the ;niewtion ub the 
teſtator is the ſole guide; but that intention is to be 
diſcovered according to thoſe. rules which the la- 
has laid down; whenever the words uſed have a 5 
definite legal meaning, the Court cannot impute to 5 
the teſtator a different meaning or an intention in- 5 
conſiſtent with it. Per Lord Manyfield, Coup, 355. 1 
3 Term Rep. 358. The general rule of law is, that 5 
the heir ſhall not be diſinherited unleſs by clear legal 
conſtruction of the words of the deviſe. vet 
The teſtator [had . a uten meſſuage to 
M. Lifter, by words which clearly do not carry a fee, - 
being merely deſcriptive. of the thing, not of the 
eſtate in it; the words * all the ref of my lands,” 
Sc. are the ſame as if the teſtator had ſaid. © all my 
other lands, Sc. and are explained by the preceding 
deviſe to deſcribe only the ſubjects of the . dot 
the intereſt 9 5 
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were 0 2. 27 a vhichinhs wits I 
1 was to have in the other lands; but the 'nefiduary 
3 hb; if it gives her the'fee in the other lande, mut J 
OO give her'the fee of that meſſwage alſo, as the ft 
BR of the demiſe cannot be ſplit. | Then che n 
muſt be argued, as if ſhe were now claiming the - | 
ſee of that meſſuage; fuch a.claim can only be 
made out by ſhewing ſtrong technical worde 
convey a fee, even againſt the actual intention oi 
the b who en meant the * to my © 
The ed « hereditament” eye more ex 
tenſive term to deſcribe the things granted, tn 
lands and tenements; including adyowſons, rents, 
ennulties, Sc. It means the thing which may be 
inherited. Co. Lit. 6. 4. and it has been accordingly 
determined that this word ſhall not carry the inhe- 
ritance. Hopewell v. Ackland, Canning v. Canning, 
and by Lord Kenyon in Doe v. Richards. Canning v. 
Canning is in point to the preſent caſe in every cit 
cumſtance. In Hopewell v. Ackland, the diſtinction 
between bereditas and hæreditamentum is pointed out 
in argument and acted upon by the Court. In Smith 
v. Tindal this word occurred, but the deciſion of the 
Court did not proceed upon it ; Salt. 685. And: in 
the report of the caſe in 11 Mod. a02. a difference 
of opinion upon this point 1s ſtated, but the deret- 
mination was upon other grounds. In Lydeatt's. 
1 Willows, the Court of King” s Bench were of opi- 
1.00 nion, that © hereditament” did not carry a ſee; tbe 
| caſe was reverſed in error on other grounds. 2 Vent. 
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Pagers expences'” make no difference. This is not 


neral charge on the real and perſonal eſtate of the 
teſtator, the real not being liable except on de- 


ficiency of perſonal aſſets 3 and therefore it ſhall not 


carry a fee. Dickins v. Marſhal, Co. Eliz, 330. 


Canning v. Canning, Moſeley. 240. where the reaſon 
is given; it is only a charge in Equity, and the de- 
viſee cannot be a loſer, for he is only anſwerable 
to the amount of the aſlets deſcended. . Merron 
v. Blackmore, 2 Atk. 341. The ſame doctrine is re- 
cognized by all the Judges in Doe v. Ricbards, and 


the word © thereout” is reſted on to take that caſe 


out of the general rule. In the caſes of Hope well 


v. Ackland, Smith v. Tindal, and Baddely v. Lepping- 


well, there were perpetual chungen - n Cliſſe v. 
Gibbons, the deviſe was of all the reſidue af. the 
teſtator's ate, which word has always been held 
ſufficient to carry the _ ene of any e 
_ it. Hs 


On the Gram gms, 8 when proceed- 
ng to reply, was . by the Sunn. | 


Erxzf Ch. 1 1 ſhould 9 a great deal of dit. | 


ficulty in deciding this queſtion in favor of the 
plaintiff upon the mere conſtruction of the word 
e hereditament. The general. import of that word 
ſeems ro be, any thing- in which an eſtate of inhe- 


ritance may exiſt, A life-eſtate may be in an here- 


ditament, 


/ 


; The expr eſſion of a. I. 1 e. 
41d. is a mere obiter dium. 5 
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| reſidue; it couples the whole realty and perſonalty 
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1 ſhould alſo be FROM! Naw: to determine th the 
words et after payment of my juſt dedes und * era 
erxpences carried a fee, as a neceſſary implication from 4 
the nature of this charge. It appears to be merely 
an equitable charge, from which it is mne _ 
the deviſee could ever be a loſer. 4 


- . ; 
o 8 * 
"RY >} 


But upon wh white of this wilt we een dats no 
difficulty in perceiving the clear intent of the teſtator, 
to give by the reſiduary clauſe every thing, which 
be had not before deviſed. The words uſed cer- 
tainly are ſufficiently extenſive to carry every thing, 
if the intention ſo to do is otherwiſe clearly ſhewn, 
whether they might alone be ſufficient proof of that 
Intention or not, There are here apt words to carry 
the fee, in order to effectuate the intention, accord- 
ing to what was obſerved by Lord Mangel to be 
neceflary (a). The clauſe relied on is a general ' 
ſweeping clauſe, evidently intended to give the whole 


into one bequeſt, uſing the ſame expreſſions for giving 
both, certainly conveying the whole intereſt in the 
perſonalty, in the realty not narrowing it, and care- 
fully employing the largeſt and moſt extenſive words 
to take in every thing. The. ingent therefore is 
moſt PP to * the —_ reſidue to 2 * 


3. * 


Without then Selling upon the conte of 
the words, and attempting to reconcile the caſes 


(a) Cowp. 355. „ 
which 
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which. ſcem- to be contradiQory, and without ſay- 

ing that it is neceſſary to give a fee to the wife, in 
order to effectuate the charge of paying the debts, 

I am of opinion that there is a clear intent to con- 

vey the whole intereſt, and that the wrde are ſuffi- 
cient to ſupport that j . 


4 


The other I udges being of the ſame opinion, 335 
"The judgment was s reverſed. 


u 


r plaintiff claimed tithes as vicar of Flirten itt An fnfrumen 
| Suffolk. He offered as evidence of his right, an ee 


nntrument without a ſeal remaining, which purported the Gal and. 


to be an endowment, dated 1321, and another dated — oem 
1412, having a ſeal annexed, purporting to be an inſpeximus 


inſpeximus under. the ſeal of the Biſhop of Nor- ts fal of the 


wich, and containing a copy of the former, which 1 
it ſtated to be then in the regiſtry of the dioceſe. 3 : 
Theſe two papers belonged to, and were produced „ 
by Mr. Alle, (the keeper of the records in the diſpute. 
Tower, and himſelf a conſiderable collector of an- 
tient MSS.) who had purchaſed them at the ſale 
of the effects of the late Mr. Martin, an eminent 
collector 0. ö 13 
5 i He 
(a) Mr. Alanis obtained this and many other MSS. through 
his wife, who was widow of Mr. Leneve, the keeper of the re- 
cords 


| 

j 
oY 
1 
1 


Unleſs the inſtrument comes from one of theſe of. 
4.5 * . 0 ; Gt? 


of a rehearing or appeal. They inſiſted on the probi- 


regiſtry of that Rr he „ W of 2 | 
in 132r (a few - months aner the endowment) tothe | 
e «Je novo ordinatam.— The Auginentitich | 
office and Biſhop's regiſtry had been ſearched; bit 
no endowment or copy of it could be found.” The 1 
rectory [belonged to the nunnery of OO 9 22 
was diſſolved * 27 H. . 


| Burton ; Partridge, * n for the defend. 
ants, objected that this evidence was not admiſlible, 
An endowment is like a terrier, in eccleſiaſtical my. 


niment, which ought by law to be kept in the fe- 


giſtry of the dioceſe, and has its authenticity from 
being found in that repoſitory. The'copy kept by 1 
the nunnery ought to be in the Augmentarion-office, | 


1 
* 1 * 
; 340 ONE REN 
: bh 
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— _- * IM. 


. of the Chapter-houſe, We Amin for, in which many 00 be 
writings of the ſmaller monaſteries are depoſited ; hence it wa 


: ſuggeſted that they had originally come from that repoſitory. } 
Theſe circumſtances were ſtated by Mr. A/le to the Couit un 


his being examined to prove the exhibits. After the deciſion of | 
the Court, rejeQing the evidence, the counſel for the defendant } 
preſſed to have leave to exhibit interrogatories to prove the fat, | 
and alſo to prove the ſeal to be the Biſhop? s, and the feeds | 
to be in the mode of writing uſed in the time they bore dne, | 
that theſe facts might appear on the record for the purpoſe | 


bility of Mr. Zeneve having taken out theſe MSS, from. ide 
regiſtry and forgotten to reſtore them, or died before having n 
opportunity to do ſo: that this teſtimony had been before the | 
Court, and confidered as facts in the cauſe, though not on the 
record, and that they ought therefore to be put in ſuch a form 25 
to have the ſame weight on rehearing or appeal, —The Court | 


| thought the application to add to the record after tho Weed | . 
is 88 and it was refaſed accordingly. 
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R | = 
ment. Ain v. Hatton (ante, vol. 2. p. 387.) 3 
Miller v. Foſter (ibid. u.). So in the caſe of the 1 
Shandeaus._ ecrage, the Houſe of Lords rejected a 
of evidence coming from the {hmolean . 
Muſeum. The. production of the copy, verified 
under the ſeal of the ordinary, throws a ſuſpicion 
on both. The only motive for taking fuch a 
copy, to be kept with the original, muſt have been © © -- 
that the original was gelaced: or worn out by * 

of time, 


Grabam, Plumer, and Fonblanque, on the other 
ſide.— The general inclination of the Courts in mo- ; : 
dern times has been to conſider objections to teſti- 

mony as applying to the credit rather than the ad- 

miſſibility of the evidence (a). In this caſe the cre- 

dit of the inſtruments 1s unimpeachable, It is proved 

by the induction of the vicar 1321, that there was 

an endowment then lately made, which is not foynd 

in any of the proper repoſitories. It is proved that 

this is of the hand-writing of that time; and it is 

impoſſible to ſnew an intereſt, either at that time or 

aſterwards, by thoſe perſons from whom Mr. Mi 

. to fabricate a forgery. 


— 


Even a 1 may, by the determination of the 
Court of King's Bench in Miller v. Foſter (ante, 
vol. 2. p. 388. u.), be received in evidence, although 
coming out of private cuſtody. But the cuſtody of 
a terrier is more * of the 2 of the inſtru- 


(a) Fahes v. Shelly, I Tm Rep. 1 K. e Rep. 
temp, Hard, 35% Fe 


2 


| ment 3 


ment; it becomes a terrier by being returned to the | 
_ Biſhop. An endowment is like an any other grant, 

The cuſtody is immaterial, unleſs as 4 cine >» 
affecting the credit of the evidence produced. be 
maſt ſuſpicious of all cuſtody is that of che pant; 
intereſted in the contents, yet all deeds” and" charters | 
relating to private concerns are in that cd 


muniments of his eſtate. * t evidence addi ced 
from other quarters may be | | 


fect. There being no endowment of this vicarage f 


gued that a document which has ever been ſuffered 


reſtored, has for ever loſt its claim to be admitted 
as evidence, In this caſe, the endowments coming 
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The regiſter of the dioceſe is the repoſitory of eccle. 4 
ſiaſtical endowments, and other deeds, as the private 
charter-cheſt of an individual'is expected to hold the ; 


P I is not true chat the r 7 of each dioceſe-con- 
tain all the muniments which properly ought to be 
lodged there; many are extremely defeCtive, none per. 


found there, while it is clear one did exiſt, proves a | 
deficiency in this caſe. The Augmenration-office is | 


ſtill more imperfe&. On the diſſolution of the mo- 
naſteries, few of them had any deſire to preſerve their | 
muniments for the uſe of their plunderers. Many 
carried them to Rome, others ſuffered them to be 0 
diſperſed in private hands; many of which have been | 


ſaved and collected by the curiofity of individuals. 
If a man has loſt a deed for any ſpace of time, does 
it loſe its avthenticity by ever having been in the 
caſual poſſeſſion of a ſtranger ? R muſt even be u- 


to go out of the public cuſtody, although afterwards | 


into private hands is accounted for either from the 
1. of the diſſolution of the monaſteries, or by 
ſuppoing 


LY 
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3 the a A; not to he _ 


miſſible, as not having a ſeal nor the authenticity 


— 
* 


derived from public cuſtody, that will let in the in- 5 


ſpeximus as evidence, It is a copy, and the original 
Joſt, The ſeal proves itſelf independent of all other 


circumſtances (a). Eyen a new grant from a cor- 


poration is ſo proved, —The production of the firſt 


vithout a ſeal, which is the eſſence of a deed, explains 


the neceſſity of the convent obtaining from the 


Top this confirmation of its exiſtence. 


1 | 
The caſe of the dea, peerage 2 upon the 


nature of the paper produced ; it was a pedigree 


__ out by a WN who did not appear to have 


6 The following note was found in the 3 of Mr. 


2 out of whoſe poſſeſſion the endowment was purchaſed by 
Mr. All. | 


* The Hoeoorable James Ves Eſq. _ of Parliament 
*« for St. Alban's, has the original deed, in which the abbot and 
#* convent of St. Edmund*s Bury convey to St. Sawiour's Hoſpital. 


in Bury, two portions of tithes of the demeſne of Herring vel! 


i Suffolk. This deed was produced before the four Barons of 


the Exchequer on hearing the cauſe between Burton clerk, and 


Holden Eſq. concerning the tithes Herringwell: co in 
40 1756. 933 


Upon referring to the minutes in the e n book, 


26th February 1756, it appears that a deed an to the 


above deſcription was read 1 in evidence. | 


188. * was a 9 5 anciquary and collector 825 * 


had 
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5 miſy, and not recognized as authentic eg w” 40 d 
g N their muniments. e : 


of the two inſtruments” produced by. the 


cuſtody. 
of another private collection 3 we can trace them 10 


which ſuch an inſtrument ought properly to be. It 


o a ” * z 
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The caſe — over for the ie opinion of the Con 
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eee, Chief Baron.—This 05680 bs * | 
* over for the Court to deliberate on the admiſſibility | 
plaintiff, | 
The objection is that they come out of the head of } 
a private perſon, inſtead of that repoſitory. which the 
law has allotted to ſuch ' inſtruments. It was t. 
tempted to trace them from that repoſitory, but ne | 
do not ſee ſufficient probable teſtimony of char fab, | 
and can only conſider them as coming out of private | 
The preſent poſſeſſor bought them out 


U 


"As the Unie upon. this ſubject : are not vey f 
clearly defined, we have conſulted with others of the 
Judges how far the Courts ought to go in admitting | 
ſuch teſtimony ; and we are - ſatisfied that this i | 
an attempt to go further than the Courts ever hart | 
gone or ought to go. The inſtruments come out | 
of the cuſtody of a private perſon, perfectly uncon- 
nected with the matters contained in them. In ge. 
neral an ancient manuſcript, the actual execution 
of which cannot now be otherwiſe proved, receive | 
authenticity from its being found in that place in 


is true that where a connection can be i ſo 
1 


5 | MicrianLMas TERM,” 37 crORGE. in. | 


28 — to account for the. cuſtody in . 
the inſtruments are found, the Courts have ſome- 


what relaxed the rule, and admitted them to be read 


though not coming from exactly the moſt proper re- of | 


poſitory. In AA ller v. Fofter, I have reaſon to be- 
lieve that the Court of King's Bench, in granting a 


8. i a * 


new trial, proceeded upon the ground of the con- 


nexion between the terrier and the cuſtody in which 


it was; and a ſtrong corroborating circumſtance in 
that caſe was, that the terrier was ſound annexed to 


an old leaſe of the prebend of nearly the ſame date. 
But where the cuſtody is merely private and wholly 
unconnected with the ſubject- matter, the Courts 


| have never gone the * of nenn ſuch Hen 
in evidence. | 


In the preſent cake "AR, are S circum- 
ſtances to induce a belief of the authenticity of the 
inſtruments produced; the unimpeachable character 


of the gentleman by whom they are produced, the 


improbability of any perſon having had an intereſt 


to fabricate them, the appearance of the inſtruments 
themſelves, and the corroboration given by the in- 


duction, which mentions an endowment to have been 
then lately granted, would probably be ſufficient to 


convince any mind of their authenticity, if they could 


be received in evidence conliſtently with the rules 
of law. 


[ 


The plaintiff offered, in evidencs a terrier Goned 
by the vicar and inhabitants; it was found i in the re- 
giſtry of the archdeacon of the , 
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* 


Thurſdays 
17th Nowem 

A terrier found 
in the archdea 
con's regiſtry, is 
admiſſible 


A tertier, al- 
though not 
ſigned by the 
impropriate rec- 
tor, nor by any 
. for him, 
Mevidence 
againſt him as 
to tithes due 
to him in the 


pariſh, 


SN, 


ef the pariſh,) that this was, not adm 


lected a caſe in which the ſame objection was made 


1 objefted on. > behalf - of ak 3 ene tec · . 
1 (who. was alſo proprietor, af the greateſt pant 
ſible as nat 


on, V4 
— « * | * 14 
| x 


The Court Grid that terriers were in fact aften 4 
poſited there, and over-ruled the plyeGiop. ng ar 


ac out of the MEE SOR To . 


He then Sed chat the terrier was not —_—_ 
as between the rector and vicar in aſcertaining the 
tithes of each. A terrier is an eccleſiaſtical. inftry- 
ment directed by the biſhop to aſcertain the glebe 
lands of the church, and the portions of tithes out 


of the pariſh. To that extent it has authenticity 


The tithes in the pariſh are 


as a legal inſtrument. 
They are indeed in 


not regularly included in it. 


practice always inſerted, and the terrier becomes 


evidence between the vicar and the inhabitants by 
being figned by both. —As againſt the rector he con- 


undad that it was not admiſſible on either n 


He inſormed the Court, "TER. that hat . 


in this court while Lord Chief Baron Skinner pre- 
ſided in it: the Court were divided in opinion and 
came to no determination till after his death, when 
Lord Chief Baron Eyre and a majority of the 
Court being in favor of the teſtimony, it wWas ad- 
mitted. 4 8 i 


The Court over- ruled the objection. 


9 
* 

. 4 

wh * 


— — \ 
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The plaintiff proved that he was entitled to ume 33 ; 
tithes in kind, but a compoſition having been received "OY 
by his predeceſſors for many years, it could not | : 
through the / negligence” of all parties be aſcertained eee 
what tithes in e were gue to him. _ 
| The Court directed an iſſue to try whether he was 
endowed of any: and what tithes. 


WHrTCHURCH v. WHITING. Tg 


Tur affidavit to hold to bail ſtated that the defendant — ; 
was indebted to the plaintiff, “ as ſecretary to 
the Tontine gay”, for . bad and e 
"0 bis uſe,” | 
Dauncey obtained a rule to ſhew cus why the de- 
fendant ſhould not ** ee on W common 
bail. 


Plumer ſhewed cauſe. Art ea , 


By the Court. It is + impoſſible to fay bom this 
affidavit in * character the plaintiff ſues. 


T he rule was 1 abſolute. 
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| A tenant en. dt Sronzaz, by his with, - bequeathed cer- 


not file an inter- 
pleading till. |. tain coal- mines to truftees, for his different rela- 
n - 
= lerd. 2 tions, in certain proportions. The defendants the 


wiz truſtees leaſed them to the plaintiffs. The deſend- 


laimant ſeek 
CO - ay Atkinſon and his wife received for ſome time 


2 the -- from the plaintiffs, their proportionate ſhare under the 


and the other will, and gave receipts for it as ſuch ; afterwards they 
Auamages ier ute ſet up a claim in oppoſition to the deviſe, in right of 
and occupation, the wife as heir at law, and commenced an action 


he cannot make 
cem interplead, againſt the plaintiffs for uſe and occupation of the 
5 premiſes, conſidering the leaſe as void. The bill 
prayeq that the defendants Atkinſon and his wife, and 


the defendants the truſtees, night n, 


| The defendants Atkinſon and his wiſe demurred, | 


Plumer and Hall, in ſupport of the a in- 
ſiſted that this was bad as an interpleading bill. 
The tenant, cannot call on his landlord to defend his 
title, or to interplead with one claiming) by adverſe 
title; and either of the parties may demur, where 
they are improperly called upon to ãnterplead. Be- 
ſides, theſe parties claim different things, the one the 
rent reſerved, the other the unliquidated value of 
the occupation; an interpleader only lies where the 

ſame certain ſum or thing is demanded by two 
| claimants, and the ſtake-holder is always obliged _ 
1 


ä—S 
F Ee 
R 8 — 


| e is to N 
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to- pay the ſum into court; that cannot be done 
where the ſum is uncertain, and the demands dif- 
ferent, —They reſted. on Dungey v. Angore, 2 Vez, _ 
jun. 304.3 Smith v. 111 N 2. Lo 529.) 3 


| FR? * . 


1 
f 


Fe 2 King, for the - plain Ang 18 
the plaintiff not to be entitled to call on his landlord 
to interplead, yet that-is an eſtoppel that can only be 
taken advantage of by the landlord himſelf. The 
party demurring claims againſt the no which the | 


The cenerat rule, "Mp is cannot call on his 
landlord to interplead, has ſeveral exceptions ; one 
is, where a diſpute ariſes between the truſtee and 


a ceftui que truſt ; 2 Vez. jun. 312. ; that is the cafe 


here. The defendant demurring is cęſtui que truſt 
as to a part; the other defendants are the truſtees. 
Another exception, to the rule muſt be where one 
holds under a joint demiſe from tenants in common, 


each of whom afterwards claims the whole rent | 


upon adverſe titles ; the tenant is not to be dou- 
bly vexed. Then oppoſing the claim of the 
heir, the party demurring, either to that of the 
truſtees or of the other ceſtui que truſt, it may be 
brought into court againſt them by the tenant under 


the truſtees. . þ 


The 4 which is demanded by both is in ſub- 
ſtance the ſame, the rent. The identity of the right 
claimed creates the neceſſity of the interpleader, 
however the quantity of benefit under that right may 
vary,—Beſides, by accepting a portion of the rent 

N 3 „„ _ 
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F enme _ oi i demi 


\ hd: tharelore een claim only the unt e 


1＋ HOMPSON, Hare The" bill As. not 1 a 


a fact that the heir confirmed the demiſe; that is 


only an inference arguendo, from the fact of his te. 


ceipt of a portion of rent; how far ſuch a receipt, 


before being appriſed of his real title, would bind 


him, may be queſtionable. You ſtate the. thing: in 


23d Novembers 


ſact demanded by him to be not the rent, 85 = 


vnliquidated value of the uſe and ee, 


{4 


6 Chief 1 are two ob. 
jections to the bill; either of them ſufficient to. ſup 
port the demurrer. The caſes cited eſtabliſn the 


general rule, that the tenant cannot call on his land- 


lord to interplead with a ſtranger, which, - as to the 
preſent ſuit, the defendant is. The things demanded 


ate alſo different; we cannot anticipate the deciſion 


= whether the heir will be bound by his acceptance of 


a portion of rent. The things actually demanded 
are different, and therefore are not the ſubje& of an 
intrepleader. 


The demurrer was allowed, 


— 2 
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woorasrox and Others v. Warour and a9 See, 
| „ Others.” 


i 


- _ 


xe liberty of Shines in Leicefterſhirt lies prin- SY 
cipally, if not wholly, i in the pariſh of Market TT 

Boſworth, | It contains about 1400 acres. The 
plaintiff ' Moolaſton was lord of the liberty, and 

owner of the greateſt part of it; the other plaintiffs ” 
were the tenants occupying his lands there. n 
immemorial payment had been made by the lord of 
the liberty to the rector of Sibhon, in lieu of tithes 
of ſome part, of the liberty to which he was entitled, 
There was evidence that the land tithable to the 
rector of Sibſon was nineteen yards of land, about a 

third of the liberty, A money payment having 
been alſo made for many years to the rector of LT 

Marte Boſworth, the locality of the lands tithable 
to each was in proceſs of time forgotten. The rector 
of Sib/on claimed his 7 J. a-year. The plaintiffs ad- 
mitted his claim. The rector of Market Boſworth 
claimed, and ſued for tithes of the whole liberty. 
The plaintiffs filed this bill, praying that the modus of 
7 1. might be eſtabliſhed ; that the rector of Market 
Boſworth and the rector of Sib/on might inter- 
plead as to the tithes to be covered by the 7 J. modus; 
and that 4 commiſſion might iſſue to aſcertain what 
lands in the liberty were within the pariſh or rectory 
of Si2/on, and what — the other 9 or rec- 
tory. 


N 4 The 
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entitled to the modus in lieu of the tithes. of la 
in the liberty due to him, V 
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Mx 1 7 rector off m_ BEAR We, he was 5 . 


. 16 
Meme Buren, and Stanley, Ph the refibe. of , 
Market Befworth, took the followin og. e * 


; L 


7 
8 : the bill: : *\ : : ; > ; Y 8 717 1 
5 / 8 e A 


* 


2 That a bil will not lie to eſtibliſh a 
which is not diſputed the rector of Selen, de 


nothing elſe. 
2. That the two rectors ns different things 


. the one tiches in kind, the other a modus, could not 


. be called upon to interplead. (See the laſt = 
Fobuſon v. Atkinſon.) 
3. That the commiſſion. could not be anal 
(Atkins v. Hatton, ante, vol. 2. p. 386.) 
4. That the other owners of the lands in o the þ l. 4 
derty ought to have ven parties, | 5 


Partridge, Plumer, a Sutton, for a "ia 
The rector of Market Boſworth claims tithes of the 
whole liberty. If it is all in his pariſh, we are en- 
titled to ſue to eſtabliſh a money payment to another 
eccleſiaſtical perſon as a diſcharge againſt the rector. 
If it is not in his pariſh, he has no intereſt in it, 
and cannot take the objection. The rector of Shen 


does not obj on 4 


An er lies where two perſons claim the 
ſame right, The right in diſpute is the tithes of 2 


portion of the liberty; when that queſtion is dif- 


poſed of between che two N the mode ol 
b 
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payment, whether by modus or 18 kind, is a col 
lateral circumſtance not eſſential to the right. 

Soppodag it to be ſettled, ORG a commiſſion Cans 
not iſſue to ſettle the boundaries of pariſhes, for the 
_ purpoſe of tithing, yet the other part of the prayer 
may ſtand; we pray a commiſſion to aſcertain the 
boundaries of the pariſh or refory. The rectory 
may not be co-extenſive with the pariſh, If this is 
a portion of tithes of the rectory of Sib/on in the 
pariſh of Market Bofworth, (as rather ſeems to be 
the caſe,) a commiſſion to aſcertain the boundaries 
of the rectories can only affect the rights of the tithe- 
owners, without having any effect on the parochial 
rights. This will take it out of the caſe of Atkins v. 
Hatton, : | 1 | 


7 


As to the 4th objection, it appears that the modus 
is payable by the owner of the liberty, who is owner 
of moſt of the lands; as being the perſon who pays, 
the preſumption is, that the lands covered by his 
payment are thoſe which belong to him, ſtated in 
the bill. The law will not preſume that be is paying 
for the exemprion of other lands than his own. 


T be Court were of opinion for the defendant, on all 
the objeclions. f 
* bill was diſmiſſed (a). 


> 


0% In Eafter Term following, the cauſe of Wright v. Fox came © 
on to be argued. The plaintiff ſued as rector of Market 
Befavorth, for an account of tithe in kind of the lands held by 
the defendants in Shentorn. They ſet up as a defence the pay- 
ment of 74, a year to the rector of S:4/ox, in lieu of tithes of 


ſome pus of Shenton, and gave evidence from terriers, land-tax 
aſſeſſments, 


* ; | bs . 5 
. 28 5 
? Pride, | 7. ; Ep 19 i br. 
q © oo 4 8 
a Wan ee De on aden. It was FREY) 0 M et 


to compute what was due for the debt and colts. 
5 In taking the account, he refuſed to allow intereſt! 00 L 
RE. the we 5 


r * N 


1 Plumer and Williams oblain&d rule to nee Th 4 
. why the matter ſhould not be referred back 0 the | 
| Maſter, with directions to allow intereſt, 3 


a * Eg Ate : 


- fy SIR, ſhowed for ob that almoſt the 4 
ſum due on the Judgment was for cofts ; the al. 
lowing intereſt on which is queſtionable. - 14 Yin. 
Ar. 458. c. 9.; at moſt it is diſcretionary in the 
Court, and that diſcretion RI By the 1 
"E- 


The Court were of opinion that the whole a 
due on the judgment carries Intereſt. 


The rule was made abſolute, 


aſſeſiments, &c. of the nature of the payment. The Court (at 
the fittings after Trinity Term) directed an iſſue, to try whether 
the payment of 7 J. to the rector of Sib/on, is in lieu of the tithes 
of all or any part of the defendant's lands in Shenton. 


_ 
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The ATTORNEY On x nas . Dana. . 


118 was an b for Gl ak a ſhips 
Aſter two terms having elapſed without trial, a 


1 day. 


writ of delivery was granted on ſecurity, upon affida- 


vit that the veſſel was likely to be much injured by 
lying unemployed. From that time three terms 


(beſides the preſent) had intervened, without the 
Attorney General proceeding to trial. A rule 


having been obtained to ſhew . cauſe why the re- 


cognizance ſhould. not be diſcharged, cauſe cauſe was 


ſhewn by 8 


1 5 1 e 5 g s 1 


The Attorney General and Newnbom, 5 They 8 


ſiſted that the order could not be made, as it would 
in fact be to nonſuit the Crown ; for after delivery 


of the veſſel, if there i is no ſecurity, the Crown has no- 


thing againſt which to proceed. They alſo ſhewed 
by affidavits that the witneſſes were ſeamen, and 
abroad in the Pre ſeryice. 


Dauncey, in ſupport of the ED inſiſted 8 ow 


waiting three terms after the writ of delivery, he 
was entitled to this order. 


MacpowaLD, Chief Baron.— T he ſtatute (a) re- 


lates only to goods, which are always diſtinguiſned 


from the veſſel, There is no proviſion for. the de- 


(a) 13 and 14 C. 2. c. 11. J zo. 


*. 


livery 


% 


£0 


| Cas8s. In, THE ecm . 


livery 4 che ſhip, and! it is only by analogy that ihe 
Court has extended the relief to it. The deſendant 
got his writ of delivery one term ſooner, than by | 
the general courſe of the Court he was entitled 
to it. If it had not been granted till the third 
term, the Attorney General would regel! T) 
had all this term for going to trial. There is 


no reaſon why. his good-nature in granting you. | 
an indulgence for the preſervation of . the" veſſel _ 
| ſhould have the _— apa of Gs. «y 


time of Oy: e 


1 


* \ "4 . 
I, Ng 4 
f 4 ; * n 
* 1 ; . 
? — 2-4 # N x; © 3 4 5 


'T here is not any preciſe def time, ute the 


granting the writ of delivery, within which the pro- 


ſecutor muſt proceed. By the courſe of the Court, 
after three terms have elapſed, a writ of delivery is 
granted on ſecurity ; by analogy, the ſame period i is 


in general allowed after the writ of delivery. If the 
proſecutor does not go to trial within that time, ; 
the Court expects to hear a reaſon aſſigned or 


the further delay. The reaſon here given appears 


very ſatisfactory. The witneſſes are ſeamen, and 
abroad. | * 


”- 


The rule was diſcharged, 


N 
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- Lon] and Others v. CALLIFORD. 
as defendant obtained an order to diſmiſs the bill 
1 for want of Proſecution, unleſs cauſe; to retain 
it, the pling _ a INIT. 


Hart now dead to be at liberty” to um the | 
replication, and amend the bill, on ſhewing the ma- 


teriality of the amendments. He relied on 1 Fow- 


lers Pratt. of 8 25 128. to ſhew that he was 


ws 


Romilly, on the other ſide, obje@ed that the plain- 


tif ought alſo to ſhew why the matter to be intro- 
duced by the amendment might not have been 


ſtated before. The rules of the Court to prevent 


vexatious delays of the plaintiff would be nugatory, 
if by intentionally. omitting a material part of his 


caſe at firſt, he might of courſe obtain further time, 


when his delay has already entitled the defendant to 
have the bill TE 


The Court were of 5 opinion, and 


Refuled the order. 
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ors 2 he  Gouvenrrn v. Len Bren, 


Game Ses. 


A rule having been obtained why the writ of in- 


quiry ſhould not ve ſer aſide, 


Sellon ſhewed cauſe. He inſiſted he tha Cour 


could not interpoſe in the ground of exceſſive di- 
mages in matters of tort. Spong v. Hog, 2 B. 


R. 802. 1 Mod. 232. Redfhaw v. Brooke, 2 Will. 
405. Fabrigas v. Moftyn, 2 Bl. Rep. 929. Benſon v. 
Sir Thomas Frederick, 3 Burr. 1845. Duberiq v. 


Gunnify, 4 Term Rep. 651. An officer is peculiarly 


protected in the execution of the proceſs of the 


5 courts, 


7 


us — — officer, bad mw. 
!Honel Mi, who immediately eſeaped into the. de. 
ae s houſe. The defendant coming home ſoo | 
after found the plaintiff there, watching Colonel M., 
who however contrived to make his eſcape out of the 
baouſe. The plaintiff ſome ine after retired tu | 
alehouſe in the neighbourhood, Lord Sefton, being 

in the mean time informed of the cauſe of the 
plaintiff's having forced into his houſe, followed him, 

and demanded to ſee his warrant, This was at firſt | 

refuſed, ſome altercation took place, and Lord Sen 
held out his horſewhip in an attitude of menace w 
tthe defendant; he oppoſed his ſtick, which Lad 
'* Sefton took out of his hand and threw away. For thi | 
aſſault the action was brought. Upon judgment by 
default, the jury on the writ of n gave . q 


J01 


2 
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courts, and 50 protection extends to him while re- 
returning from dhe execution of his duty. Fort. 


N. 308. 85 5 oY” 


Plumer and Fs for the defendane, n | 
that the Court have authority to ſer aſide a verdict 


uhere it is clearly unjuſt. In caſes of tort that does 


not frequently, occur, becauſe it is difficult to find a 
criterion by which the Court can compute the da- 
mages. Where the ſum is clearly oppreſſive, all the 
caſes recognize the power of the Court, and in ſe- 


veral it has been acted upon. Sharpe v. Brice, 2 Bl. 


Rep. 942+. Jones v. Sparrow, 5 Term Rep. 257. (a) 


MacponaLD, Chief Baron.—I can have no doubt 
that the power, of the Court extends to granting a 
new trial in all caſes; the diſtinction ariſes only from 
the difficulty in ſome of exerciſing this authority. 
In matters of contract, the Court have, in general, a 
certain principle, by which they can determine whe- ; 
ther the verdict is proportioned to the i injury or not. 
In matters of tort this is more difficult, and there- 
fore the Courts never interpoſe to ſet aſide a verdict, 
except. Upon _ te glaring caſe of outrageous da- 
mages,” as is obſerved by the Lord Ch. J., afterwards 
Lord Camden, in Huckle v. Money, 2 Will. 207. In 
Jones v. Sparraw the injury was much more ſe- 
rious than here, the damages not ſo great, yet the 
verdict was ſet aſide. In moſt of the caſes where 
it has been refuſed, the Court have ſaid that they 
were not diſſatisfied with the verdict, or at leaft thers 


(a) Many caſes upon this ſubje are collected in the caſe of 


Duberley v. 3 4 Term —_ 21. h in the note ſub- 
joined. 


have 


Je el e to warrant po © | 

. "nearly the extent given. In Duberley v. 4 the | 
nerv trial was refuſed by a majority of the 708 ges, on 
tthe ground that the nature of the injury, erh 1 
| _ - converſation, rendered impoſſible all OOO of | 
the value of the ſatisfaction. | 1 


* 7 


* 25 % q it 5 : 


By the id current of 3 it appears 5 , 
we are bound to protect a party where, by the im- 
proper warmth or worſe paſſions of a jury, 84 
glaringly and outrageouſly g rear have been piy 
_ againſt him. We cannot fay what the „ 
ought to be, but can only ſend it for the . 
don or another j NE . 


. 


| 4 Davos | is as much the Ss of the 
Fs ON Curr to protect the party from injuſtice of the jury, | 
as to ſubmit to their finding in thoſe things which | 
are exclulively within their province. The Preſent | 
verdi is ſuch as cannot be juſtified, It is an in- 
ſult on the judgment of the Court to ue it a 
fair . | 3 


'T HOMPSON, Baron. The a of the Cours 
certainly has been to proceed with great caution in 
interfering with the quantity of damages given in 

| Caſes of tort. In Gilbert v. Burtonſhaw, Cowp. 231. 
Lord Mangfeld ſays, “ Unleſs it appears that the | 
6 damages are flagrantly outrageous and extravagant, 
« jt is difficult for the Court to draw the line ;” and 
ſo in Ducker v. Wood, in 1 Term Rep. 277. But 
where the damages ate of that deſcription, the Courts | 
have interfered. —In. addition to the caſes cited, | 


will mention one in the Common Pleas, alen 
27 Ge. 


„ © moi ww 


fault, 200 J. damages were given, and ſet aſide as ex- 


bond, under their ſeals, became jointly and ſeverally 


execution 8iat _ Sc. 


by Chapman, as an auctioneer, and Les and Collins 


and of the ſeveral articles, lots, Ic. and the prices, 
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27 Gee. 3˙5 Ms upon a writ. of: inquiry. for an al 


ceſſive. The preſent ſeems a perfectly. Lat caſe | 
for the interference of the Court. 55 


* 


* 


— 


The * NG v. 2 8 another. 


4 ik {ii * ſtated, that Chipman and Les (the 
defendants) together with one Collins, by their 


bound to the crown in 200 J. It therefore com- 
manded the ſheriff to give notice to Chapman and 
Lea, © that they ſeverally be and appear,” Sc. to 
ſhew cauſe, if they can, why we ſhould not have 


The defendants prayed oner of ha bond and con- 
dition. It was a bond given under 19 Geo. 3. c. 56. 


as his ſureties ; conditioned that he-' ſhould, within 
twenty-eight days after each and every ſale - by auc- 
tion, deliver to the perſons appointed to receive the 
ſame, an exact and particular account, in writing, of 
the total amount of the money bid at every ſuch ſale, 


vol it, o V The 


| defendant Chapman, being one of the perſons ſo in- 


there accordingly bargain for and,ſell amongſt them 
by private contract a great part of ſuch books; and 
that afterwards certain ſmall parcels thereof remain- 


The SES pleaded tha th defend Gee 
wan did, within twenty eight days after esch wu 
We fale * en e ſuch wa av 1 

LOTS i yy 253 

e that the defendant Chopin, uſing and 
exerciſing the ſaid trade or buſineſs of an auttioneer, 
Sc. did on the 3d September 1795 ell by auction 
in divers lots, to divers perſons, and for divers ſums - 
_ of Money, Ec. divers goods, to wit, books in qui, 
copies, and bound books, as the property. of Mr. 
John Deighton, at which ſale divers ſums of money 
were bid, and the ſum of I became due to his 
Majeſty for duties, and the defendant Chapman did 
not within twenty-eight days, as required by the ſaid 
bond, after the ſale of the ſaid goods and chatte | 
ſo fold by auction as aforeſaid, deliver to the per- 
ſon appointed to receive the fame an exact and pa 
ticular account, Se. | 


4 


þ * ; . 


RNejoinder, that before the fant fale, 7 Dei 
ton having ſent diſtinct and individual invitations to 
certain perſons of his acquaintance, to dine with him 
at a tavern called the King's Head Tavern, propoſed 
to the perſons aſſembled in conſequence of ſuch in- 
vitations, to bargain with them reſpectively for the 
_ fale amongſt them, by private contract, of divers 
books, copies, and bound books, and did then and 


ing uncontracted for and undiſpoſed of by the ſaid 
J. Deighton, were then and tnere at the requeſt of 
the ſaid J. Deighton offered to ſale, and fold by the 


vited 


* , PIT 
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vited and then keg 1 in een of ſuch i invi- 
tation, to the, higheſt bidder ; but defendant. ſays that 
the ſaid ſale, being the ſame ſuppoſed fale in the re- 
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plication mentioned, was not an open or public auc- 


tion, nor was any perſon admitted to the ſame who 


had not been ſo invited by the ſaid J. Deighton as 


aforeſaid, and that no depoſit or other money was 
paid to Dep: or the defendant Chapman, or for 
their or either of their uſe, nor was any depoſit or 
- other money required to be ſo paid, in reſpect of any 
of the books ſo contracted for or fold as aforeſaid, 


either at the time of ime faid fale, or at 0p” time | 


nr, 


* 5 8 


To this rejoinder the Attorney General demurred. 


Mood, for the f crown, | argued, that the caſe . fell 
within the words and intent of the Legiſlature. By 


the 17 Geo. 3. c. 50. /. 5. Cc. the duty was firſt im- 


poſed in looſe and indefinite terms ** on ſales at auc- 
tion.” —The- 19 Geo. 3. c. 56. is made to explain 
that act, and . 3. defines what ſhall be conſidered 
as a ſelling by auction ſo as to incur the duty. 
© Any ſale of any eſtate, goods, or effects whatſoever, 
te by outcry, knocking down of hammer, by candle, 
« by lot, by parcel, or by any other mode of fale 


ce at auction, or whereby the - higheſt bidder is 


« deemed to be the purchaſer,” and any perſon who 


ſhall ſell any goods * by public ſale, or otherwiſe by 
c way of auction, without a licence, is liable to a 


penalty. The act having thus defined in e. 3. 


what ſhall be taken to be a ſale at auction, viz. a 


public ſale or otberwiſe, proceeds upon that definition 
in the ſubſequent clauſes, 7. 45 5,6 6.—So in 7. 
K — upon 


* 


- 


pon. hien this. proſecution is F WY words 
. mult be underſtood to have "reference is this leading. 4 
_ deſcription of the nature of the tranſactioh, to be | 
affected by the act; a bond is required from every | 
| perſon acting as an auctioneer at any public Jalt of 
auction, to give notice within ewenty-cight days after 
cacb and every fale by way of auttion. The latter | | 
words are not confined, and mult. have reference to | 
the general meaning of the act, including all ſales, 
public or otherwiſe, by way of auction. Ew the | 
former words may admit the ſame conſtruction a | 
if they ſtood thus, by public ſale or by auction, i 
the word auction being already explained to compre. 
hend private as well! as 8 Faves 9 auRtion, RE i 


Bor ſuppoſing that ae not to + bod * 
| wheds only nartow the deſcription of perſons liable 
to give ſuch bond, exempting all thoſe who» do: not 
fell at public auctions: the defendant actually has 
given his bond, and therefore it is immaterial whether 
he was compellable ſo to do, and- the condition of. 
it is to give notice of all: fales, ae as public 0 or 
other wiſe, | wha 


There is no adfirdicy. in ks that thoſe hs 
act as auctioneers at public ſales: ſhall not be per- 
mitted to fell privarely wy —_— 3 Paying : 
the duties. | 1 


If a contrary ane en is put upon the a, 
great danger muſt ariſe to the revenue, as the ven- 

dor has all advantages of a ſale by auction with- 
out paying the tax. If this caſe is protected, it is 


-manifeſt that by the . expedient of giving a 
PRO 
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particular n to eꝛch individual who attends 
a fal by auction, every ſych ſale may equally with 


the preſent. be wes from the e dude OA. by, „ 
the ſtatute. 1 ORs „ [549 | 1 


Marryatt for the 1 he Fats are x bound, 
to take the fact upon this record to be, that when 4 


party of acquaintaners were aſſembled, ſome goods were | 


ſold by private contract among them, the remain- 
der by auction; that it was a fair and bond fide tranſ- 
action, without any intention to defraud the revenue, 
that not being ſuggeſted by. the crown. This is 3 
mere private tranſaction upon which it never could be 
the intention of the Legiſlature to attach. It muſt 
equally extend to every tranſaction, where two. per- 

ſons bid againſt each other, and the thing is fold 
to the higheſt bidder; Such à ſale muſt equally with 
this be ſubject to the duty, and the vendor will bg 


liable to the. penalties, if he has not taken out a li- 


cence, given a bond to the crown, and given notice, 
and a catalogue of the ſale and notice of the prite 
for which it was ſold. The act cautiouſly avoids 


that abſurdity ; in almoſt every clauſe it expreſsly 
confines itſelf to public ſales; /. 3. after defining a 


ſale by auction, proceeds to impoſe a penalty on 
thoſe who ſhall, without a proper licence, {el} goods 
by public ſale by way of auction, -as aforeſaid; this 
carries back the word public, as applicable to the 
whole preceding deſcription of ſales liable to the duty. 


§. 7, expreſsly takes the fame diſtinction. It applies 


only to thoſe . as auctioneers at any public ſale 
* or auction;“ in the ſubſequent words of the clauſe, 
the word public is omitted, but that muſt be un- 


derſtood merely as ſaving uſeleſs repetition, The 


ET | whole 
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| © whole *. in pari materia : : and if the 
meant to make a diſtinction, it ought to have done 
ſo by expreſs words; otherwiſe the act muſt be taken 
ee to relate to the ſame ſort f tranſic. 
tions, public auctions. 5. 8. ſhews that the a only | 
Telated to thoſe public ſales where an auctioneer u 
employed, where catalogues are made out, "and 
public notice previouſly given. But where, dy vo 

making it public, the advantage of competition is not 
obtained, the duty does not attach. The 1 | 
appears upon the record to have been an J 
meditated ſale of thoſe articles which happened no | 
to be ſold by private contract, where neither two | 
days previous notice of any intended fale 7 by 
1 8 nor a e made out. Ws 5 


2+ 


He alſo objected to the form of. the * | 
28 being a joint /cire facias againſt two on a bond | 
of three. It is determined in the caſe of the King v g 
Wung (a), that ſuch proceeding on a recognizante is | 
bad. A diſtinction is there taken, between a recog- | 
| nizance and a bond, that the latter may not have 
been executed by the third, and therefore a plea in | 
abatement is neceſſary to introduce that fact on the | 

record; but this being a bond to the crawn, is of re- 

cord as executed by all the obligors, and is the ſame 

as a recognizance ; beſides, it is averred in the decla- 

ration to have * ſealed by all che three W 


i 
44 


Wood, 1n ply; inſiſted, that FR objection to Gang 

two out of three obligors could only be taken b) 

plea in abatement, ſtating the third obligor to be 

til alive. In Sayer v. Chaytor, 1 Lutw. r itis | 


() Ante, vo. 2. be 443. "i 
12 | held, 


">. 
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7 held, that in an action on a bond againſt two of the 


obligors, a plea in abatement, not averring the co- 
obligor to be alive, is bad; that fact therefore 
muſt appear upon the record, which is not the caſe 
here. In Horner v., Moor, cited in 5 Burr. the fact of 
both having ſigned, and both being fill alive, ap- 
peared upon the declaration, and the Judgment of 
the Court is ſtated to have proceeded upon the cir- 

cumſtance of its ſo appearing on the face of the de- 
claration. Blackwell v. Aſoton, in Aleyn 21. on 
vhich the Court founded their judgment, in the 
King v. 7 oung, is a very looſe -note, and the caſe in 
Style 50. is _ WO, Faro (4). | | 


But ſuppoſing the rule well founded, that where. it 


appears by the declaration that all have executed, and 


two are jointly ſued, it is bad, that will not apply to 
the preſent caſe. This is not a joint ſuit againſt the 
two defendants, but ſeveral againſt each. The words 
of the /cire facias are, © that they ſeverally be and 
« appear to ſhew cauſe,” that is, /everally to ſhew 


. cauſe, This diſtinguiſhes it from the caſe of the 


King v. Young, where the words of the ci. fa. were 
« that they be and appear,” &c. which muſt be in- 
tended that they Jointly be and __ | 

A joint and ſeveral ad or recognizance to the 
crown has the effect of a joint judgment againſt all, 
and a ſeveral judgment againſt each; of courſe the 


crown has the option to take out execution or a 
nt facias gm all or againſt each. And if the 


(a) That en to be the report of 2 different 3 be- 


tween the ſame Parties. It is in the term preceding che caſe in 


As. 


0 4 N n 


ſhew cauſe, there might have been ſeveral executions 


| pears to be ſeveral, the effect of joining two or more 
in one vrit depends upon the practice of the Count; 


Young, vid. ante, p. 451. - 


fetre fucker is againſt all, yer whe excemthvi: 3 ** 
may be ſeveral, for it is a /cire fücias to obtain ent 


cution, according to the form of the judgme 
which is joint and ſeveral. Ces et ar Fir F. 
Fant, 1 Lev. 225. and 1 Sid. 339. Corniſh v; Clarks, | 
8 Med. 199. Williams v. Green, 8 Mod. 296. Fu. 


aw v. Morriſon, 6 Med. 197. Then if the Jeire | 


factas had been againſt all three, that they ſeverally 


upon it; but if the ſeire fariat was conſidered as 
a proceeding againſt all Jointly, the execution muſt 
be joint; it is therefore a ſeveral proceeding, and 


equally good againſt two as. againſt all or one. The | 


circumſtance of one writ being iſſued for/both, is im- 
material, When the nature of the proceeding ap- 


and the officers all agree, that the practice now fol- 


- Jowed has always prevailed (a). The expediency 
of ſuch a practice is manifeſt, as the expence of 
another ſuit is ſaved, by including in one Je 


Facias all thoſe defendants who live in dhe 23 
county. 


 Marryatt.—The reaſon why, in a plea in abate- 
ment, it is requiſite to ſet forth that the co-obligor is 
alive, is this; becauſe the fact of. his having executed 
not appearing on the declaration, but being intro- 
duced as a defence, that defence muſt; be complete; 
but where it appears by the plaintiff's own ſhewing, 
that there was a co-obligor not ſued, the preſumption | 
is, that that co- Ng is ſtill alive, unleſs the 


(a) The ſame pradtiee was certified in the caſe of the King» 1 


* | plan 
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raiſed, by ſhewing that he is dead. The caſe of 
Horner v. Moore muſt be a miſtake ; for it is impoſ- 


i Ih EE: 


ing alive could 1 on the face of the . 
tion. * 2% ͤ·ͤW A 


thereupon to come in and plead one joint plea, and 
to have one judgment as to both, ſeems inconſiſtent 


pediency, it would be a much greater ſaving to iſſue 
a joint ſcire facias againſt all, and have a eftatum 
| ſeire facias againſt thoſe who live in a different 
county from that to which the firſt iſſued, upon nulla 
lu. returned to it. 


The Lord Chief Baron fad, that upon chin 
into this caſe, the Court did not ſee any ſufficient 
ground of diſtinction between it and the caſe of the 
King v. "OP | 


plaintiff will rebut the preſumption he himſelf has 


ſible to believe that the fact ot the co · obligor be-. 


1 5 ing one feire- facias againſt two, who are 


with the idea of a ſeveral ſuit. The practice of the 
office cannot control the law; and in point of ex- 


Judgment for the defendant. 


% 
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The ATTORNEY GENERAL v. Bor ron. 


y 80 
2 NF . TN 


T.. was an formation for a charity.— The te. 


tator in 1716 deviſed certain eſtates to the an- 


ceſtor of the defendant, charged with an annuity of 


16 J. a-year as a ſalary for a clergyman, to be ap- 
pointed by the deviſee, to reſide in the village of 4, | 


to preach a ſermon every Sunday in the chapel there, 


and to teach ſix poor children to read and write. 
The informant, the vicar of the pariſh in which the 
village and chapel of A. were ſituated, inſiſted that 
as no perſon could be admitted to preach in the 


chapel without his licence, (which he had refuſed to. | 


grant,) and as he had performed that — he » was 
entitled to the ſalary. — av TS, 


— 


Upon the hearing, this claim was abandoned.” 


— \ 3 


. in his anſwer, laid, chat ks * 
ſirous of executing the truſt, but was prevented by 
the relator's refuſing to permit the perſon he ſhould 
appoint to officiate 1 in the rot Pa | 


\ 


t Saf 


Hs <= 


te and hereditaments, as well freehold and leaſehold 
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Scafe, for the defendant, argued, that the \deviſce 
being only liable to pay the; ſalary to a perſon anſwer- 
ing the deſcription of the charity, held the lands, 

diſcharged during ſuch time as without bis default 


” 
4 . 
* 

' 

21 : 
” 
2 

* 


there was no perſon to receive it; that therefore 1 


there would be no demand for the arrears. He alſo 
preſſed, that the relator having prayed improper re- 
lief, and ſhaped the whole information with a view to 


his own demand, which could not be maintained, he 
_ to pay coſts, 


| Richards for the information. 


The Court clearly held that the defendant WO to 


account for the arrears of the annuity, and directed 
the Deputy Remembrancer to receive propoſals for the 


direction of the charity; they ſaid that as directions 
were to be given, ſo that the information had a 


foundation, the relator mould not pay coſts. 


1 


PENRICE and Others v. GARNONS. 


ICHARD 4 ſeiſed of certain freehold lands, 
and alſo poſſeſſed of the leaſehold premiſes ,in 
queſtion, under a leaſe from one of the prebendaries 


of che church of Hereford, by his will in 1768 de- 


viſed as follows. © Alfo I give, deviſe; and bequeath 
e all and fingular my meſſuages, lands, tenements, 


* AS 


W. 


a 23th December, 


0 48 Sr wy DE A oe ver, e, . 
and being in the pariſhes. ol. 64. M, J.. 0. fr? 
%. J. in the city of Herefard, and the ariſnh g 
40 in the county of Hereford, unto my dear and Jon, 
© ing wife, her heirs, executors, adminiſtrators, and :-4 
«© affigns ; bur nevertheleſs my will and meaning is, | 

<« and I do hereby order and direct, that if my ſaid 
« wife ſhould happen to die without leaving iſſue of 
« her body lawfully to be begotten living at her 
« deceaſe, and if my brother-in-law William Cannon, | 
te his heirs, executors, adminiſtrators, or aſſigns, do or 
te ſhall within twelve calendar months next after ſuch 
« her death well and truly pay or cauſe to be paid 
unto fuch perſon or perſons as my ſaid wife ſhall 
« dy any deed or writing, or by her laſt will and 
* teſtament in writing, duly executed in the preſence | 
<« of two or more credible witneſſes, direct or ap- 
et point, or for want of-ſuch appointment, chen unto. 
« her executors or adminiſtrators, the ſum of 20007, 
« of good and lawful money of Great Britain, with 
e intereſt to be computed from her death; that then 
« and in ſuch caſe, all and ſingular my ſaid meſ- 
cc ſvages, Sc. ſhall immediately thereupon -go and 
ic remain, be granted, conveyed, and aſſigned unto 
 & my ſaid brother-in-law V. Garnons, his heirs, 
* executors, adminiſtratars, and aſſigns 5 any thing 
« hereinbefore to the contrary in anywiſe notwith- 
te ſlanding 6 * „„ 


And he RIP his ſaid wife ſole executrix by 
refiduary legatee.— Aſter making this will, the teſts- 
tor ſurrendered the leaſe under which he then held 
the premiſes in queſtion, and took new leaſes mw ] 
* He died in 1774. „ 
5 ” _ Eliaabel 
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ing a will, to this effect: it rr deviſe and 
power of appointment in her huſband's will, and 
vitnelſed that the did, in purſuance of the power 

« given and referved to her in and by the ſaid will, 
« direct and appoint the ſaid ſum of 20001. to be 

« paid to the plaintiffs, and ſhe | gave. and deviſed 
« the ſaid meſſuages, lands, tenements, and heredi- 
« taments fo given to her by her ſaid huſband's 
« will as aforeſaid, and all her legal eſtate and in- 
« tereſt therein, to the plaintiffs, in truſt to convey 
the ſame to the defendant Garnons, upon payment 
of the ſaid ſum of 2000 l., © according to the true 
« intent and meaning of her ſaid late huſband's 977 
« but not before or pag me cargh 

The laintiffs 3 in 1791, tot tong afrer the den 
of Elizabeth Smith, conveyed the freehold and leaſe- 
| hold premiſes, which had been the ſubject of theſe 
deviſes, to the defendant, according: to the directions 
in the wills of Richard and Elizabeth Smith, on his 
paying them the ſum of 2000 J. above-mentioned ; 
the deed of conveyance reciting it to be in execu- 
tion of that truſt. The defendant afterwards con- 
veyed them to other perſons. The price of the leaſe- 
hold part obtained on this conveyance was 2400 l. 
The value of the freehold did not appear. 


The bill Su that the corrveyance by the plain- 
tifs to the defendant was made upon a miſtaken belief 
of their being obliged by the deviſes of Richard Smith - 
and Elizabeth Smith to make the ſame, and therefore 
prayed that he might be decreed to account to them 

- for 


7 N bes of the leaſehold eee 10 being im- 
. e to . 4 a e „ 


— 


N and; Richards Ps the plaintiff Arbe leak. | 
9 bold property of the teſtator Richard Smith. did not 
pas by his will; the ſubſequent ſurrender of the 
leaſe was a revocation as to it. Marwood v. Turn, 
3 P. . 163. Abney v. Millar, 2 Atk. 593. where | 
a a deviſe of << all the college leaſes, held by the tef. } 
tator of Magdalen OUS was held. wes "1 


ns of N e > 


17 HOMPSON,' Bene the. report of 155 aſe 1 
not quite correct; I had occaſion to ſearch. the re. 
giſter's book, and found the decree to be merely of 
« all his college leaſes,” without adding the mk} 
which he. held of Mogilalen N "+ 1 


For ths ling was then cited. radia 5. 4 
din, 2 Vez, 418. [ann Hare v. n 4 In 


Rep. 360. Rn 


The will of the wife is expreſaly i WO, to cur 
into execution the power given her by the will a 
her huſband; ſhe does not mean to give any thing 
to the defendant as the object of her own bounty. 
She recites the ſpecific bequeſt of the freehold. and 
leaſehold, appoints the money to be paid to her o 
relations, and then deviſes the ſaid premiſes, ſo giren 
to her by her ſaid huſband's will as aforeſaid, 1 
truſtees, to convey them according to that will, but 
not otherwiſe.—-This is an expreſs declaration, thit 
ſhe conſidered theſe premiſes as being given to N 


by whe Gel 


after wards to The on as. ſuch. ſhe executes 


her power of appointment, and directs a conveyance 


for the purpoſe of ſecuring the. money ſo appointed, 

not for the purpoſe of conveying any thing not given 
in her huſband's will. This was a miſtake; the 
leaſehold did not paſs under the ſpecific bequeſt, but 
ſhe took them under the general reſiduary clauſe; 
her will therefore cannot be conſidered as giving any 


new benefit to the defendant.— The bequeſt of the 


huſband being revoked by the annihilation of the 


thing bequeathed, the then exiſting leaſe, is not ca- 


pable 4 confirmation r che will of the wife. 
. 1 p 


The conveyance to the defendant being 19 to 


be made upon the belief of the premiſes having 
paſſed by theſe wills, he cannot have any benefit of 


that miſtake. The ſubſequent conveyance to other 


| purchaſers, prevents our obtaining a reconveyance ; 


therefore the value only is. ſought, If, after the 


leaſehold premiſes are reſtored, the value of the free- 


hold is leſs than the 2000 J. given by the defendant, 


that will be matter of OPS ann 


Plumer and 1 for the defendant. —The diſ- 


tinction eſtabliſhed by comparing the whole of the 


caſes upon the fubje& is this; that where a ſpecific 


leaſe, or the particular lands held under a leaſe, are 
bequeathed, a ſurrender of the leaſe annihilates the 
ſubject of the bequeſt, and revokes it; but where 


the bequeſt is general, without reference to any par- 
ticular leaſe or lands held under it, it extends to all 
at the time of the death of the teſtator. This is a 
neceſſary . upon the general principles A 


deviſe 


25 


tuating, extends to the perſona — pong 
of the teſtator's' death. A deviſe of a piece of plate | 
or of a particular leaſe, is neceffarily adeemed by the 
ſurrender or alienation of the ſpecific thing be- 
queathed; but a bequeſt” of all my houſehold furgi. 
ture, or of all my leaſehold property, applies co al 
that ſpecies of property enjoyed by che teſtator at | 
His death. A general bequeſt of all chatcels carries 
Foture teaſeholds; is it poſſible that an (expreſs be 
-queſt of alt leaſeholds ſhall have a narrower con- 
ſtruction? This diſtinction is expreſsly recognize 
in all the caſes. Vind v. Jetyl, 1 P. IF; 575. 19 
v. Miller is decided, on the ground of being à dert 
of the particular term. The fame rule is followed 
in Carte v. Carte, 3 Atk. 175. in Stirling v. \Zydiard, 
3 Atk. 199. upon a. bequeſt of all my leaſehold 
© eftate.” A church leaſe renewed afterwards, was yt. 
held to paſs; that is preciſely the preſent caſe. Ru- 
fone v. Anderſon, was determined on the ground of 
| being a ſpecific bequeſt of the tithes held under the | 
former leaſe, This admits the rule, whether it may 
be a proper application of it or not. Lord Suni, 
in Hone v. Mederaft, proceeds on the ſamẽ men 
by 696 being a ecific bequeſt 3 ap 


— 


At all events the will of Mrs. Smith will « 7 
this intereſt. We are not to ſuppoſe her ignorant of 
the law. She may have had advice, and may have 
entertained a doubt whether this paſſed by the will 
of her huſband according to his mani eſt intention, 
The fulfilling his purpoſe was not an 'improbable in. 

' tention of her will. The laſt words of her will 


"8 according t to the true intent and meaning of * 
I e 
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hold n with the freebold eſtate. | 
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in late „ will, 5 0 not neceſſarily imply that 


' the conſidered that as the Jegal import of it. She 


gives, not only all the freehold and leaſchold © given 
« to her as aforeſaid,” under the ſpecific bequeſt, 
but alſo © all her legal eſtate and intereſt therein. 
This muſt mean a . different from that under 
the ſpecific bequeſt; and an ber claim as re- 
ſiduary: e e Sg” 9/7 1 | 


The detendiet e nat 3 in the 1 ; 
of a deviſee, but in that of a purchaſer.—The. 
Court cannot ſay whether he would have: bought the 
freehold at all, if the leaſehold had not been in- 
cluded. The plaintiffs have made this bargain with 
kim, with full knowledge of all the facts, and are 
therefore bound by this conveyance.—The bill is 
alſo improper-in praying merely a return of the price. 
They ſhould: offer to return the 2000 /., or at leaſt 
a part of it proportiohed to the value of the leaſe- 
15 ; 

Macpowanl Chief Baron.—This cafe ariſes upon 
the conſtruction of the two wills, of Mr. Smith and 
of his widow Mrs. Smith. Upon the firſt of. theſe + 
wills a queſtion is raiſed, whether the renewal of the 
leaſe of the land deviſed, operated as a revocation of 
the bequeſt, The Court do not feel it neceſſary to 
handle this queſtion, as the rights of the parties are 


ſettled by the will of Mrs. Smith in a manner too 


clear to admit of a doubt. Aſſuming then, for the 
purpoſe of this diſcuſſion, that the property did not 


paſs under the huſband's will, I ſhall conſider how 


that of the wie operates. 


vol. III. P | She 
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node a vous this prop rty eithe 4 


4 general abſolute bequeſt, or under the ſpecific limited 


deviſe, The intention of her huſband is alſo per- 


ſectly clear. She has adopted this intention, and | 


has directed a conveyance according to it, 38 the 
fair and honeſt duty of her ſituation required. She 


has by the broadeſt: and moſt unequivocal words 


put herſelf in the place of the original teſtator, 
and fulfilled the purpoſes of his will, without leay. 
ing any mark. of her having conſidered whether 


ſhe was bound by that will or, not. This is evi- 


dently the intention of ber vil. She recites his 
will, and profeſſes to be acting under it, for the pur. 
poſe of fulfilling his views. The ſum charged and | 
the terms and time of payment are adhered to; and | 
ſhe has ſtudiouſly canveyed ** all her right and in- 
« tereſt” to go © according to the true intent and | 
cc weaning us her ſaid ** 6 "4 


- But it is s argued 1 the words « given to 1 
<« the ſaid will as aforeſaid,” narrow her bequeſt to 
a mere tranſmiſſion of the intereſt conveyed under the 
particular bequeſt of the huſband there referred. io; 


but theſe words are merely intended as a deſcription 
of the ſubjects ſhe means to deviſe: it is plain. that 


that particular bequeſt of the huſband either did give 
or meant to give the premiſes in diſpute, and-in 
either caſe her reference to that clauſe, as deſcriptive 
of the ſubjects of her bequeſt, will carry every thing 


| meant to be di the clauſe ſo referred to. 


It would be too 8 3 for us to fay that ſhe 
ated upon ignorance of her own claims in making | 
this deviſe. It is at leaſt as probable that ſhe. Was led 
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value of the eſtate, without ſhewing us what is the va- 
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by a very honourable deſire of fulfilling her huſband's 

real intention, whether bound in law to comply with 

it or not. But at any rate what ſhe has done is per- 
fectly clear. She certainly had à full: power of 
making this deviſe. She has adopted the intention of 
tranſmitting the whole eſtate to the relations of her 5 


| buſband, and has uſed words Aly: 2 to effec 


wwate chis A | | TT 
Theſe olaintiffs e come into court in very e | Eo 
ab e circumſtances. — They allowed the defendant to 
recain this property undiſputed for four years. Even 
if their caſe had been good, this delay, ariſing from 
their negligence in not ſooner claiming their right, 
would have been highly reprehenſible. They at laſt 
came here to pray what would at all events have been 


impoſſible to be decreed. They aſk a return of the 


ve of the other property come to the defendant, with- 
out offering to return him the money he has paid, or 
any proportion of it. Coming with ſo lame a caſe to 
diſturb a title ſo long quiet, and with a prayer ſo in- 
formal and improper, they muſt pay the coſts. 


TURNER v. WILLIAMS. 85 Same day» 


urs was a bill for tithes of the a agiſtment of barren 


and unprofitable cattle. The © defendane | in his 
anſwer ſaid nothing as to ſheep, and his depoſitions „„ 


allo went only to other cattle Gepaſtured. The 


P 2 Y plaintiff 
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« FG ons . 51 a 
; Barker and Thompſon cjegted, chat by this 4 looſe 
mode of laying the demand, the defendant was en⸗ | 
trapped into a belief that only great cattle vere in- 
\ - quired alter, and had directed his attention 0 3 
only. 
common language they are. "ſeldom | meant to | be in- 
cluded in that general term. In ſuits for tithe of 
agiſtment, it is the univerſal practice, to demand . 
buy ſheep, exprefsly, and there is a good reaſon ſor 
Sheep are not ſuppoſed to be barren and un- 
en cattle; they always yield either lambs 
or at leaſt wool; agiſtment tithe can only be due 
where they are ſold out of the pariſn before ſhear. 
ing time, ſo as to become unprofitable. 4 


* 


48. s 2 4 


Plumer and Richards on the other ade. 


* . 3 1 


The Court thought the defendant* miſſed Wi the 
looſe mode of laying the demand, and refuſed to 
„ direct an account as to the agiſtment of ſheep.— 
There being contradictory evidence as to agiltment 
of other cattle, an iſſue was directed. | 


' PoLLEN v. Cnzsy. 


2 : 4 


2 ,7 Xn ©5 ow 


. e by his will in 157 3% gave to 20 
of the children of his brother-in-law John Creh. 


that 12 be alive at the teſtator 8 death, fifty - 
| n 
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pounds, to be paid to their father for their uſe. The 
faid legacies. were accordingly paid. by the executor 
to the ſaid Jobn Crefy, for the uſe of his children 
living at the time of the death of the teſtator. John 
Creſy, by his will in 1787, gave to each of his chil- 
dren 2601, to be paid to them by his executors, at 

their reſpective ages of twenty- one years; and if any 
of his ſons. or daughters died before they atttained 
the age of twenty-one years, that then the ſurviving 
children ſhould enjoy the part or legacy bequeathed 
to the deceaſed child, in equal proportions ; and ap- 
pointed the defendants (one of whom way his eldeſt 
ſon) his executors. The queſtion raiſed by the an- 
ſwer was, Whether the legacies given by the father 
were not in ſatisfaction of the legacies given: by the 

will of J. deeigier * N | 


King * the laiotifh, the younger children. A 
legacy is not in general conſidered as ſatisfaction of a 
precedent debt, unleſs the teſtator ſhew th at to have 
been his intention. Meredith v. Wyn, Prec. in Ch. 
312. Crompton v. Sale, 2 P. IWms. 5 53. Field v. 
Maſeyn, before Lord Bathurf, March 1778 (a). 

Baugh v Reed, 3 Bro. R. 192. The legacy given 
by the father is not pay able immediately, and can- 
not therefore be conſidered as a ſatis faction, Clarke v. 
Sewel, 3 Att. 98. Nichols v. Judſon, 2 Atk. 300. 
Another objection is, that the 9 given by the 


(a) Field v. Meſtyn. The cauſe coming on for bie direc- 
tions, it aopeared that the teſtatrix owed Mrs. Hutcbinſon 1001. 
and left her a legacy of cool. ; both the debts and legacies were 
charged by the will on a real eſtate on deficiency of perſonalty. 
The Lord Chancellor decreed that both the on and the legacy 


| ſhould be paid to Mrs, Hutchinſon, | | 
P 9 | father 


> — 


i, i Pex. ig. C 


facher are contingent, thoſe from > he. vack wer 


L 
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| Richards, for "IJ Jefendubts, contended” thi 


Jegacies of the father were a ſatisfaction of 185 9865 | 


legacies, In conſtruing a will, the intention of the 
teſtator is the only queſtion. ' The -legacies ' of the 


| uncle were to be paid to the father. for the uſe of the 


plaintiffs; the father did apply that money to their 


aſe, He maintained them for above fourteen years 
after the death of their uncle, at a much greater ex- 


pence than their legacies amounted to. Perhaps 


this Court would not have admitted that a ſyfficient 3 
account of the money received by him, becauſe a 


father is bound to maintain his children, and cannot 


apply a legacy left to them to exonerate himſelf: but 
this is a miſtake ſo very general, and ſo natural, that 


the Court muſt admit it as a probable circumſtance 
operating on the teſtator's mind. By giving a lopacy 
to a creditor, it is always a doubtful queſtion. of in- 
tention whether it was meant in ſatisfaction or not; that 
intention is to be gathered from alt the circumſtances, 


and the moſt material is the conduct and ſituation of 


the teſtator himſelf; from which it appears that he 
conſidered himſelf as owing nothing, and therefore 
meant the legacy of 260 /. as the only ſum to be ba 
ceived by the plaintiffs, | 


* 


The Court held that both the legacies ſhould: 1 


paid; as no expreſs intention is proved, it muſt be 
collected from all the circumſtances. The preſump- 


tion of the father having imagined that he had diſ- 


charged the debt, cannot weigh againſt the other 


circumſtances which have often been recognized as 
. N : | marks 
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marks of intention, the letter legacy being ſobjed 


1 oa continganeys and . at a future time. 


Tbey ener decreed. an account of * le- 
gacy of 50 RET with intereſt and coſts. | 


AxsrIx and Others v. Maso and Others. 
T* defendant Mrs. Fellows was entitled to 5col, 
legacy under her father's will. She was married 

dt facto to Felloxs, (ſince dead,) but he having an- 
other wife alive, that 'marriage was void. Fellows, 
being much indebted to ſeveral of the plaintiffs, 


prevailed on the defendant_ Mrs. Fellows to join 
with him in an aſſignment of this legacy to the 


plaintiff Auſtie, in truſt to ſecure the demands of the 


other plaintiffs. The plaintiffs knew at the time of 


this aſſignment that' the marriage. was void. Whe- 
ther Mrs. Fellows knew that fact or not was much 


Friday, 
1 zen — 


diſputed upon the evidence. In the aſſignment ſhe | 


was deſcribed as che wife of Fellows. / 


Dani, and. moodęſon, for the plaintiffs, inſiſted 
that ſhe did this knowing herſelf to be a ſeme ſole, 
and therefore was bound. 


Jobn/en and Hall, on the other ſide, argued upon 
the evidence, that ſhe did not believe the Kory of 


P 4 her 


bad bound themſelves by cheir Hgnutii 


deed of aſſignment, to admit that the cabin it 
er deſcribed. 


© 6nly in the character by which ſhe'is the 
If ſhe had really been the wife" of Fellows, her © 


cuting the deed could not paſs any thing more than 
the aſſignment” of the huſband had already given, 


I ſhe- executes it as his wife, and they. accept 
her aſſignment as ſuch, they muſt allow her all 


the benefit of that character. But the aſſignees 
of a legacy to the wife ſtand only in the Place 


of the huſhand, and are compellable in equity, 


as he would have been, to make a ſertlement on 
the wife before obtalning here che benefit! of 50 
legacy. N ee 5 5 


Macpox Alp, Chief Batak, IF. ever chere was 2 


caſe in which the Court would be inclined to affiſt a 
Party, it is the preſent. The defendant Mrs. Fellows 
is already the greateſt ſufferer by the villany of this 


man who pretended to marry her. From the mo- 


/ 


ment of the marriage, he began to plunder her of 
all her property, and the laſt hand was put to it by 
this tranſaction. Upon the facts diſcloſed, we tan- 
not entertain a doubt that Mrs. Fellows was fully 
appriſed of her ſituation. If there was any doubt 
of it in her mind, that is the utmoſt that can be ſaid, 
She ſeems to have reſolved on complying with this 


requeſt, in the execution of the aſſignrilent, whether 


ſhe was in truth his wife or not. Then it is quite 
immaterial what ſhe may chooſe to call herſelf in the 
deed, If ſhe knew herſelf to be a feme ſole, ſhe is 


bound, however deſcribed in this inſtrument» The 
Plaintiff 
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-M he other-Barons were of ha fine opinion. 
Dee fon the phincifs 


BALDWyVN v. MaLo. © 


= filed a bill in Chancery for the ſame 
matters as here, and after anſwer diſmiſſed it. 


Richards inte that ter ſhould pay 1 coſts of 
that ſuit before being allowed to proceed here. He 
compared it to two o ejectments i in different courts of 
= | „ 


The order was granted. 


* 


Jex kINSON v. Sir Lucas PEPYS, Bart. Same day. 


Fg 


LUMER and Fobnſon moved for leave to examine | 
. witneſs before the examiner, after publication, 
who had been ſworn before publication paſſed, and all 
the 


— — —— — 
. * 
5 
— 


: \ : du, on the other ſide. Ss 


a 85 5 5 davit that the agents for e — 


ts was Lee other wo ___ . 
8 lirered out. R R020 COR 


jo W 


e 
__ 
Re: 


Tt _ that the Nb in L — 
office had been to examine at any ſubſequent time 
all the witneſſes who had y—_ ſworn before publ. 

cation. 

7. * Court declared ſuch a practice beg im- 


proper, and deſired it might be underſtood that they 


would not in future allow it; but as the preſent 


party had truſted to o the ae 3 3 in 


T WP therefore Es T7 | 


A mortgagee in 3 and his wiſe mortgaged PE in * 


bow ante to the father of the infant in fee; he died, 


A., B., and C., tion 


And the t ſur- leaving the infant his heir at law ; and having by his 


« yivor, and the 


cc 
Cc —_— e infant heir of the teſtatox was directed to join in e to gs 
gagor, as having the fee in him „ omg nn. ä 


—_—_ 


wil 
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wil deviſed his property, real and perſonal, t to thred 
truſtees, „c and the ſurvivor or ſurvivors of them, 
« and the heirs, executors, and adminiſtrators of ſuch 
« ſurvivor,” for certain truſts (2). The mortga- 
gors wiſhing. to redeem, petitioned the Court, who 
referred it to the Deputy Remembrancer to e 
| whether the infant was a mortgagee withim the m 
ing of the act 7 Arne. He e that be vas. | 


Short, on behalf of the mortgagors, mired to con- 


firm the report, and that” the infant might be dis 


rected to Join in the conveyance, on payment of the 


mortgage money to the truſtees. He .confidered the 
fee as having deſcended upon the infant heir, until, 


by the death of two of the truſtees, the contingent 


remainder in fee to the ſurvivor ſhould take effect. 
He referred to Vick v. Edwards, 45 W. Nj 2. . Co. 
Lit. 191. a. and Mr. Butler's note, .ibid. . (. 10 


Fearne on Contingent Remainders 513. 521, &c. . 


1791), and the caſes there cited. 

The Court, after much conſideration, confirmed hs 
report, and directed the * to join in the con- 
veyance. | 


(a) Ie ws not a truſt to ſell, nor any which by neceſſary impli- 
cation carried a fee to the truſtees. —See Mr. Fearnt's nn 
tions on the caſe of Yick and . | 
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Same day, © Wos v. War and Others : 
A _ plaintiff, leflec Xt the rectory of 448 in : 
'* Torkfbire, under Trinity College, Cambridge, ſued 
for ſeveral ſpecies of tithes, more eſpecially agilt- : 
ment tithes. Two of the defendants, Wray. and : 
Chapman, anſwered jointly, ſetting up moduſes to cover 8 
hay and agiſtment tithes. Chapman. ſaid he held a y 

owner © certain lands within the townſhip of 1 4 

. conſiſting of 20 acres, or thereabouts, and alſo of 
e ſeven beaſt-gates or cattle-gates in certain open 6 
e 'paſtures there called A. and B., together with com- 8 
mon of paſture on the moors or commons within the 5 
'« townſhip; and which ſaid farm, lands, or grounds c 
are part of an antient eſtate within the ſaid townlhip 0 
which heretofore belonged to J. C.; the other part 

« whereof conſiſts of eleven acres of meadow land, ot 

« thereabouts, and three beaſt-gates, or cattle · gates: 
« and which ſaid laſt- mentioned premiſes alſo belong : 
te to the faid defendant, but during the ſaid.years were hs 
« let out to tenants.” The anſwer then ſer forth that 5 
the ſaid defendant held as owner ** certain other lands * 0 
cc there, conſiſting of twenty-ſeven acres, or there- ol 
« abouts, which were parcel of an antient eſtate within wo 
* the ſaid townſhip which theretofore belonged to IW. 1 
; « A., and the other part of which conſiſted of. twenty- fi 
ce eight acres, or thereabouts. The deſcription of la 
the lands held by the defendant Fray was ſimilar, being 2 
parcel of another antient eſtate.— They then ſer forth ſe 
certain moduſes payable for theſe antient eſtates re- 4 


"I 


— 
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ſpectivel 7. There was "evidence to ſhew be exten 
and boundaries 18 the ſeveral | antient eftires, | * 


Buying Elis 5 Bell, for the: plant, ede 
that the deſcription of the places covered by the 
moduſes, was not ſufficiently certain,—The antient 
farms ought to have been ſet out by mietes' and 
bounds. Here even the name of each antient farm 
is not given, nor the names of the owners or o 
cupiers of the un e not held . 
defendants. e | | 


{ 


Pareridih, PTY 2 7 ki: on the” 4 
fide, inſiſted that the deſcription: was ſufficient in 
an anſwer where only the general nature of the de- 
ſence is neceſſary to be ſet forth. The evidence 
ſupports that defence, and makes out the n 
deſcription oh page; T3156 210-0 


2 


M Chief The ES "ol ſub⸗ 
mitted to the Court is, Whether the anſwer af the de- 
fendants has defined, with reaſonable preciſion, the 
antient eſtates in reſpect of which their ſeveral moduſes 
are claimed? They have not given any deſcription 
of the particular cloſes held by them, otherwiſe than 
as lands of certain extent; they do not name the 
parcels, nor deſcribe their boundaries. It is impoſ- 
ſible therefore, upon this anſwer, to ſay which are the 
lands aſcribed by them to each antient eſtate, and 
covered by the modus attaching upon it. The de- 
ſeription of the antient eſtates, of which theſe lands 
are ſuppoſed to be parcel, is equally indefinite. 
They are not named nor deſcribed by boundaries, 
or even by the names of the. tenants of the other 

portions 


— 


there is no 8 to lead us to diſcover their pa | 
cular locality. It is very true that in an anſwer con- 
4 ſiderable indulgence is ſhewn in the ſetting forth 1. 

deſence, and the evidence here makes the caſe more 
incelligible ; bot the defendant is not to lie by "in h 
anſwer, and give a blind deſeription, which the 
Treaſon- 
able preciſion in the deſcription, as would enable a 
ſheriff to give poſſeſſion of the cloles. Would-this 
deſcription be ſufficient for that purpoſe ? No iſſue 

could be directed upon this defence. The iſſue is 
in general in the words or nearly in the wordt of the 


plaintiff cannot meet. There muſt be ſuch 


anſwer; but here there is no deſcription at all of 
the place covered by the modus, There is. 


therefore to try by an iſſue. Where there is an in- 
accuracy in the anſwer in deſcribing the defence, n 


indorſement on the poſtea may remedy the error: 
here the deſcription is totally wanting ; an indorſe- 


ment therefore could not aſũſt the caſe (9)... 7 55 
The defendants were decreed to account „ 


(a) Su Clarke v. Ord, ante, 1 6s 


* 


wof- thoſe eflres. All we-kaow of hem, 2 


CaarroR a wag v. e Cortzon, Same day. 
| AO, and Wood. e 

22 . leflce of al. College nerd ſued for 2 ie, : 
nagiſtment tithe, this bill was to eſtabliſh a modus. townſhip may 
The plaintiffs filed it as owners and occupiers of 3 others 

lands within the townſhip or diſtrict of ' Thore/by in eee 
the pariſh of Ayſgartb, on behalf of themſelves and the lands ot 
the other owners and occupiers of lands in the ſaid 

oxnſhip, to eſtabliſh a contributory payment of 

6s. 8d. in lieu of all tithes of hay and agiſtment 
| in the townſhip. It appeared, in fact, that the whole 
townſhip belonged to the plaintiff Chaytor, except | 

two pieces which belonged to perſons not n. . 


Burton, Holli Rt, and. Bell objected * chis not 
being a parochial modus, but merely for a particular 
alte, could not be ſupported by one for Bimſelf 
and the other proprietors, but all muſt be parties. 
The allowing one to ſue for the reſt is only in caſes 
of a general right claimed by all the perſons who 
ſtand in the ſame relation to the defendant, as the 
inhabitants of a pariſh againſt the rector, or the te- 
nants of a manor againſt the lord. It is to ſave mul - 


tplicity of ſuits, ariſing from the whole 1 or 
manor being intereſted. 


They alſo argued that a contributory modus could 
not be the ſubject of ſuch a ſuit. For the ground of 
allowing one to ſupport the intereſts of all, is, that 
their rights are ſimilar, and a multiplicity of ſimilar 
ſuits 


x g 7 . J n 8 
oY 2 #3 f . 
f 3 ö 8 


3 } 


. * ſuits is avoided by it. Here e are not fimilar, 
bh but the ſame joint right, and only one Joint ſuit can 
| be brought to eſtabliſh the modus, in which 
| | ' perſons intereſted muſt be parti DOR 
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5 They alſo objected to the deſcription of the 
5 a8 à townſhip or diſtrict; and tl 
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th number of acres. i it. 
| les bh 3 and the | 


©. IM the manors on which lit abutted « on eac 
* be Court overruled. the objettions, and 
ry the : 


3 


. 
t « 

i 

* — 

[ 

þ - 

, - 

- 
* 
' 
ö 
> - 
4 
* 
got 
» 
» 
* 
* 


* 

* 2. 
kg "= x 
- a 

+ 
* 
— 
* 
"Ix 
. 
. 
7 
* 
- 
— 
* % — 


* 


* > mY $ . 
$ows DagT nip 
* 7 % 


* 


7 o - 2 4 % * 
* l =. : WA ” SM : 1 N — 9 \ £ 4 b g 
oh LW: 9 Tut £2 $7 bn BE ' F 5 ky x 8 3 e 
. a * 7 5 8 % Ma 1 1 * n 
* 2 f + SS - N 35 „ 2 . N 


124 0 Lanouro 475 5 DETERMINED: b- gail 


% 
£ 2 7 2 5 49 pan." 2 222 1 1 * 4 : 
a 4 2 95 1 25 ' F 1 3 b1 , 4 , Px" $ N 1 8 
1 - > 4 7 7 ; 0 19 * * 4 + 5 * 
- * 
* - * ; . 
5 , a i 1 - 4 * . * 
TR eee I Lg id 5 
% rn 8 1 e 
Bs : 8 ; © - S ” F* 5 93 2 : * 151 y 22 * 2 * * SS x 
5 | | ; | * ka bbs 4 dd #3 
1 # t X ; ? * 4 : 4 q . 
_ : n \ 8 
r ; 10 55 8 
* 0 7 14 — 1 1 
F< : : I Tis % ; 5 7 
4 b . 
5 - 
1 y * kv # 33 ? p * : ( 
e 74 . 5 f 
1 x % de 4 
* 3 * 
b \ N 0 
4 1 A Tee * 1 * . 4 
14 . 8 * 7 1 2 1 k * hs 7 1 F 1 
* * x * 4 ” , E 7 0 5 F : 1 
- - * », * 5 * 
* # 8 & 4 4 . 
— 8 * 
* } 
} $53 | i ;p 1 \ 
7 \ N q 1 1 . N 11 ” 
L l . l 1 3 44 $4.5 4 ; 1 5 
: 's * : 1 Fi 5 a £ | 8 5 
7. F , £ e - 
< hs F 
37 GEORGE H. | 
3 a ; 0 6 g 
— Fa 
” ry 1 1 
kv 
\ 8-2 
x * 
* f 
i O N ' I 
* 1 " * * 1 * * ; 
# £ A : . — 
i _ 5 ; © o * + * 8 os 3 f 44 4} N 
” nd or * — * — „ * K TOI - > 
{ * * 
> * n 
— * 2 , " i 
U 5 4 
o 
* 


COWAN: V. PHILLIPS and Others. 


Hs bill was filed againſt twelve defendants; it Tn a bl of dif 
ſtated that the plaintiff had, employed as his ah aficn 
confidential clerk one Weſton, who had authority to jaformer for 
draw on his "bankers in his name: that the ſaid php, t in lat. 
Wefton at various times, between March 1795 and — 
May 1796, was induced to play with the defendants, 822 
or ſome of them, at games (forbidden by g Ann.) with 2 
cards and dice; and at ſeveral times and ſittings, jc nar pry. 


during that time, the ſaid n ſome or one In ſuch a bill it 


to late the nature of the aRion brought 3 i is enough to ſay that an 
ſtatute 9 Ann, to recover the IT ESE IF II that an 


VOL, 111. | V% 


of ther won from ie arg bum 0 


| which y eg were > Hom. 1 time to time. e by bim 3 


by draſts on the plaintiff's banker, being in fact 


| the money of the plaintiff; and this the bill ſtared the 
defendants to have known at the time of their re. 
ceiving it: that H. JYefoy had not fued within 
three months for the recovery of any of the faid 
"ſums, and that no action had been commenced by 
any perſon againſt them for the recovery of the ſaid 


money, or = part thereof, till the plaintiff in O#ober 


1796, in purſuance of the powers and proviſoes of 
the ſaid act of 9 Anne, commenced an action of debt 


in K. B. for the recovery of the monies ſo loſt at 
gaming, at the ſaid unlawful games, by the ſaid H. 
Weſton to the faid defendants, and paid by him to them 

as aforeſaid. The bill then charged that the money 
and bills ſo given were received by the defendants, 


or ſome of them, for the joint uſe and benefit of all 


the defendants: that although ſome or one only of 
the defendants may have actually played at cards or 


dice with the ſaid M eſton, yet fuch perſons or perſon 


ſo played for the benefit of all the ſaid defendants; 


that according to the rules and manner of playiog 
at ſome games played between them and Fefton, the 


perſon who deals the cards is the perſon who actually 
plays, and appears to win, but that the ſtock or 
bank with which he plays i is contributed by ſeveral 


who do not appear to Play, but are partners with 
the dealer, and intereſted in the event of the game, 


and partaking the profit or winnings; or ſuch dealer 
is a perſon employed by ſome others, to whom the 
VMoinnings really belong: that the defendants were 
| Joint owners of * ſtack or bank at two "houſes, at 


ö _ 
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which the fad, FF played and loſt the aforeſaid. 5 
ſums, and that the money loſt by him there was di- 
vided among them all. e eee 
of . e 


The defendanrspue in 12 demurrers. 
- Grand vonner, for the bebe Phillips, took 
ſeveral objeftions to the bill. Firſt, they * : 
that this defendant was not liable to the penalties of 
the ſtatute of 9 Ann. c. 14. It is ſtated that the de- 
fendants, ſome or one of them, played and won at 
cards and dice. That is no allegation of this de- 
fendant having ſo done; the ſtatute does not attach 
any penalty on a perſon receiving a- ſhare of the-pro- 
tts from the winner, or being a partner in the 
chances of the game; the offence originates merely 
from poſitive enactment, and muſt be conſtrued 
ſtrictly. In the 5th /e8. partners are expreſaly in- 
cluded and made anſwerable, but in this clauſe no 
mention is made of them: it might as well be 
argued that a partner would in like manner be liable 
to an indicttent, without any expreſs proviſion in 
the act for that purpoſe. But the Legiſlature have 
negatived that interpretation, by mentioning partners 

expreſaly where they's are meant to be included. 


The plaintiff has not defined the müden which he 
has in the diſcovery.— A gfeat part of the caſe made 
by the bill conſiſts of a ſtatement of the fraud 
committed on the plaintiff by Veſton, with the 
knowledge of the defendants. The bill then ſtates 
| that an action had been commenced by him for the 
9 of the money ſo loſt by V Non: thoſe ſums 

8 were 


| carts IN THE metal, 185 5 
_ before ſtated to have belonged to ads ” 
and ie muſt be underſtood that the plaintiff tis fave 
at law to recover this money, as being his oumn, .and + | 
is to his. uſe by the defendants. - But be adds 
that that action is brought in purſuance of the pro- 
viſions of 9 Ann. Now it is clear that the 9 n. 
does not — any ſuch action ; and therefore 
the plaintiff has ſhewn no right to maintain his ſuit 
at law, nor any intereſt to have a ee 1 
5 the maintenance of ſuch e, Nee 


The . "EY like any. bs; per! ' 
| common informer, but he has not ſhewn thag hat i 
done ſo. He ſays he has brought his action for re. 
covery of the money loſt. But the ſtatute gives 3 
common informer treble the ſum. The ſtatute 
makes it a gui tam action; this does not ſo appear 
in the bill. But a party muſt ſhew a right reſted 
in him at law by actual commencement of a 
action, before he can come here for diſcovery, 
Mid v. Francis, ante, vol. 1. p. 5. The aver- 
ment of having brought an action purſuant to the 
ſtatute will not avail, to ſhew that he has ſued 
properly as common informer. Whether he has 
purſued the directions of the ſtatute or not, is. 
matter of law; he is to ſtate the facts, from which 
the Court is to draw that inference,—Belides, the 
| ther facts which are introduced, as negeſſary to ſup· 
port the caſe at law, and of which a diſcovery is 
ſought, as being neceſſary for that purpoſe, have no 
relation to an action by a common informer ;. they 
— the action brought, to be ſome attempt to in- 
_ graft a new action upon the ſtatute, ſo as to give 
relief to ” Ok for his perſonal intereſt in the 
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Pine and: Here; in 9 of t che bil -le cer 
clearly the intention of the Laie in 9 An. 
c. 14. to conſider the partners of the perſon playing, 
equally with himſelf, the winners of money at play, 
and liable as ſuch to the proviſion of the act. The 
firſt part of J. a. is remedial to the loſer; this would 
be wholly ineffectual, if by means of à ſecret part- 
ner, who does not appear to play, the remedy would 
be avoided. © The ſame expreſſions are uſed in the 
clauſe which. gives the ſuit to the common informer, 
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and muſt be conſtrued in the ſame manner. In com- 


mon language, the winners are all thoſe who have a 
joint intereſt in the money won; and where each 
player wins for all the co-partnerſhip, they play and 


win by his agency. It is therefore fair in the Legiſ- 


lature to make them all anſwerable civilly for the 
money won. But it is poſſible that the perſon play- 


ing may be guilty of frauds unknown to the partners 


of his winnings, and therefore, where the Legiſlature 
proceeds (in he 5.) to inflict ſevere penalties on 
fraudulent gaming, it ſeparates the characters, and 
makes the player and his partner each anſwerable 
only for the fraud in which he is PRO 9 
cated, 


As this makes out a ſufficient caſe, under 9g Ann. 
c. 14., to ſupport an action, and as it is averred that 
an action is commenced by the plaintiff, in purſuance 
of that ſtatute, the Court cannot ſay that the plaintiff 
is not entitled to the diſcovery ſought. It is not ne- 
ceſſary to ſtate that it is a gui tam action, or that any 


3 


other 


[ 


the blood of this unfortunate young man is vpon the 
heads of theſe defendants. For that reaſon, and 


pauſe in deciding i its not from "OT e in ns 
——. 0 


ſpecific grounds for a diſcovery ; that it is not ſtated 


in purſuance of the ſtatute of 9 Ann. By referring 


That muſt be prunes by: a "Gare of . e 


dire ene aRtin * and wo" therefore to 1 
. , e 1 7 
3 1 N | lip go I 
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tits bill, which at preſent ſtands admitted, and-redok. 


TY 


lect the. conſequences (a) of the tranſactions here 
inquired into, I cannot help fearing that our judg- 


ment might have been warped by the horror of the 
ſtory. If this bill be true, there is no doubt char 


from the largeneſs of the ſtake, we have wiſhed to 


# 


> - 
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The firſt objeftion taken to the bill is, eg it en : 


not ſtate what is the nature of the action commenced, 


and that therefore the plaintiff has not ſhewn any 


to be a gui tam action, and that a large portion-of 
the bill applies to matters not at all ſubſervient to 
ſuch a ſvit.—The bill ſtates the action to be brought 


to that ſtatute, it appears that two ſorts of action are 
given by it, the one to the party loſfhg at play, if 
he ſues in three months, the other after that 28 85 


(a) In Fe PRE of Joſſes at play, and of ela) of 


his maſter's money to pay them, H. We Hon was led to attempt 
to retrieve himſelf by forgeries and other fimilar Practices. Be 
was convicted and executed. 
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be bs the. e loſer, and beets. theys months had . 
elapſed. Then as it is ated to be an aQion under 
the ſtatute, and is not an action under the firſt clauſe, 
it muſt be under the cond; wiz; am action by a 
common informer. It is argued that the action is 
not in purſuance” of the ſtatute, becauſe it is ſtated. 
to be brought for recovery of the money loſt, 
"whereas a gui tam action muſt be for the treble va- 

lve. But by the ſtatute, this is the proper mode of 

ſuing, and the law trebles the ſum. proved. The 
omitting to ſtate ay other circumſtances as to the 
form of the action is immaterial in this bill. We 
are to preſume the action is regularly. commenced 
where a right to ſve SRPPArS. | 


But it is argued that there is no averment 0 | 
each individual defendant having won the ſums 
ſued for, or any of them. The bill charges that 
the ſtock was contributed by all the. partners 
who ſhared the profits. In this ſuit for a diſ- 
covery, it is not enough to ſay that a queſtion may 

ariſe, whether, by the interpretation of the ſtatute, 
the owners of the bank are all partners in the play- 
ing, and therefore liable. If the plaintiff. can ſhew 
a fair queſtion to be tried at law, that is ſufficieot - 
to entitle him to a diſcovery here. If any doubt 
can be raiſed upon that head, the defendants will 
have an opportunity of having it inveſtigated at law, 
which is the proper tribunal for ſuch a queſtion. We 
are not therefore called upon now to determine that 
point, although if we were, we ſhould certainly feel 
no 3 in ſaying that all the partners in the 


<4 0 -_ 


. Aſterwards in Eefer Term, on 27th 1a 
Y | _ ions taken to the anſwer came on to be ar | 
; 1 The defendant had not anſwered, as to the having a 
' -  , hare in the bank, and Grant and 'obnſon contended 
EG that by fo doing, he would ſubject himſelf to the 
penalties of 25G. 2. c. 36. for keeping a gaming- 
buaouſe, as the keeping a bank in a houſe would be 

evidence by that ſtatute of being the perſon who 


— 


3 co NO. 


| kept the houſe. And the ſtatutes do not compel the q 
| defendant to diſcover whether he has kept a gaming. t 
| Io this it was anſwered that that ſtatute only gave 
a mode of eſtabliſhing in evidence, a preſumption t 
; of the perſon keeping a gaming-houſe. It is not b 
bhbere ſtated that the defendants kept the houſe, and q 
the fact may be otherwiſe, The ſame ſtatute giving j 
both penalties, and the diſcovery as to one of the 6 


offences, it is impoſſible to ſet up the breach of the 
ſtatute in one part, againſt a diſcovery there given of 
a breach of the other. The act would deſtroy itſelf 


. * 
! 6 * 


The exception was allowed. 
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— v. „Balexwoon and Others. u 


8 7 


ur bill bated, that the PPAR Blackwood won The Court wilt PR 
from the plaintiff at play 500 J., and got à pro- de ae prevent 85 
miſſory note for the amount; that he immediately « «nat even 2 
indorſed it to another of the defendants, who in- l _ 
dorſed it to the third; that. both theſe indorſements ſervice of fu. 8 
were merely colourable for the purpoſe of putting the "og | 
note in ſuit, and that the indorſees were to have 


z portion of the Oey: for Edo their names. = 


| There was an affidavit by the plaintiff 4 to Go 
the bill, ſtating the conſideration of the note, and 
that he ſuſpected and believed the indorſements to 
be colourable and with notice. ; | | 


On this affidavit, Romilly md for an » ini 

to reſtrain the ulterior negotiation of the note, o 

be ſerved with the ſubpœena.— He conſidered it as in 

the nature of an injunction to ſtay waſte; and re- 

lied on Sir E. Smith v. Aykwell, 3 Ait. 566. Ambl, 
66. Patrick v. Harriſon, 3 Bro. 477. 


The Court granted the order, 


- - 
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18880 | The Kine v. rieknan- 1 


goods . Av extent iſſued ad as 4 ba Sur 7, 
2 275 Cry and ſor malt duties, and certain goods were returned 
1 to have been fuund upon the inquifition” and ſeized, 


ſeized under = After the time for claiming had'expired,. Aa venditioni 


Ki. fa., and by 
che crownunder exponas iſſued. The goods had been ſeized 


an extent, as 


- having a lien on . fa. at the ſuit of one Wells,' on proceſs out of 
. K. B. prior to the iſſuing of the extent, and were 
Ter che pe. then in the poſſeſſion of the "ſheriff. © The right of 


ceedings of 1. the crown was founded on a claim of lien on the 
crown, ſo as t 


n goods, being thoſe ſubject to the duty. The ſherif 
| Netw the prero- had alſo been ruled in K. B. to return the , %. 
gative of e On that ground, Dauncey had this day * applied to the 


crown to have 
all queſtions re- [2 
oo po Court of K. B. and obtained a week's s enlargement 
req i of the rule to return the writ, in order to compel 
36 re 
dug, the plaintiff there to indemnify the ſheriff, or to li- 


28th Januar. tigate the ky e cod boos) 7 Term Rep. 17 4) 


H 


AQ 


— 


He now moved” in the fame manner to dp 
Id time for returning the venditioni exponas, for the 
purpoſe of making the crown indemnify the ſherif, 
He argued that the ſheriff, as a mere ſtake-holder, 
was not to be drawn into litigation in a matter where 
two parties, claiming the ſame thing from him, 
4 4 called upon him to execute his duty in favour of 
the one or the other. In a doubtful queſtion the 
ſheriff is not to be obliged to decide and act at his 
peril. For, beſides that the Court always protects | 
its officers in the fair diſcharge of their duty, it is 
much r more expedient that the merits ſhould be tried 

immediately | 


a. ß ĩ˙ 9) — - Fry A RV- ms — A . A 


ad — * ws © 


__ lh ur EN. nn none . 
immediately. between the parties, who know their 
own caſes, than in an action againſt the ſheriff. And 
the practice has accordingly. been to enlarge the return 
in each ſuit, till one of, the parties indemnifies the 
ſheriff, or till they agree to try the queſtion between 
themſelves, | Shaw . Tunbridge,” '2 Bl. Rep. 1064. 


Hill v. Hook, in B. R. E. 26 Geo. 3. and Semple v. 


Lord Newhaven, M. 24 Geo. 3. cited and relied on 


in the argument in K. B. K. v. Audney, in Exche- 
quer, 23d January, 178g, ce n n eee, 


contending for priority. RCF 


T. he Attorney 88 1 between ſub- 
jects, that practice is very expedient. and Proper, be- 
cauſe their rights are equal; there is the ſame incon- 


veniency in making the point be diſputed upon 
either return. But the crown has a prerogative to 


have every queſtion relating to its revenue decided 


in the court which is choſen for that purpoſe, and 


whenever that prerogative intervenes, the right of in- 
dividuals to chooſe in what court they will proceed, 
gives way to it. The point to be ultimately diſcuſſed 


is, whether the crown had a ſpecific lien on theſe 


goods in reſpect of the duties ariſing from them. 
lf the crown is tied up by this motion, and the 
plaintiff in B. R. refuſes to indemnify, or to litigate 
the matter here, the crown will either loſe the bene- 
fit of .its execution, or muſt indemnify the ſheriff 
and ſupport its rights in his name in B. R. 


Another reaſon for the merits being diſcuſſed. 
in this ſuit rather than in B. R. is the form of 
the proceeding, which permits the plaintiff at law 
to enter his claim, and try the queſtion immediately 
with the crown, If F therefore. the Court of B. R. 
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incddlemnify the ſheriff, or to let the Provifions re- 


think their officer, As ben 
the plain ſhall come in and vane ibs hilar 
and try the queſtion with the crown. They d 
in Weiber caſes Enlarged. the time ein the F 
7 well ſobſtitor this condition w | 
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Tating to the revenue be called to. another tribot 
and inſiſted, that if the matter could not be otherwiſe 
ſettled, the Proceſs of the crown muſt be executed,” . 


We Court were of opiniod that the crown was. 
entitled by its prerogative to have the point diſcuſſed 
here, and affented that the mode Propoſed Was 


the moſt proper and eligible for that purpoſe; but 


as this depended on the determination of the Court - 

of King's Bench, who had not yet laid the plaintiff 6 
at law under ſuch conditions, they thought it would 
be hard on the ſheriff if the venditioni erponat hed 

immediately. : w 

„ an 

The 8 General conſented *o cole the 1 

return for a week. 892 


On the 11th Avda the Court of King's 
Bench enlarged the time for returning the þ. fa. 
until the ſecond day of the next term, for the pur- 
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This: matter. coming on again, 3 . W 2 = 
Gmeral agreeing 10 waive his right to inſiſt that te 
time for claiming was enpired, the time for making 2 
a return vas enlarged.f Ty eight days, with. liberty 8 1 
the n in the action in * to come in and 5 
claim. 7 Tod = +45 2 105 „ r Po eg ö 


The Kine v. The Lek of Win- $une cap 
5 55 1 25 e | | | 


Tr collector of. hi houſe and lai en, . of | 

the duty on - carriages, in this pariſh, having — 
failed to pay over to the Receiver General, a re- aſſeſſ- „„ 
ment was directed by the commiſſioners on all the : „„ 
duties, and thoſe for 2 were railed,. e 


 Piggott and Onfow 9 550 a role to ſhew cauſe 


why this re- aſſeſſment ſhould not be declared illegal, 1 
and the money raiſed be applied to the diſcharge of - | : 
the pariſh. from the re- aſſeſment on "houſes and 


jy . 
: 5 


windows. | 


The Attorney General ſhewed cauſe, and reſted on . 
the 25 Geo. 3. c. 47. f. 7. which applies to the raiſ- | . 
ing this tax all the « powers, authorities, rules, di- 

fe reftions, penalties, clauſes, ny and- things 

| « contained 


| 
| | 


. 
3 N 
2 


18 houſes, windows, or. kgs,” Grab ing 7 
te levying, collecting, and paying the rates and —4 
« thereby granted, ſo far as the' ſaid powers) r. are 
« applicable thereunto, and not altered by his act. 
He argued, thut there was the ſame ground lor mak · 
ing che pariſh anſwerable in this caſe, us ſor the 
© © houſe and window duties, the collector being equally 
in both caſes appointed by the aſſeſſors, Who muſt 
be pariſhioners. And if the pariſh is anſwerable, 
as by J. 25. it clearly is, there can be „ 


mode of reſponſibility but by. 4 ment, 2 
pointed out in the act referred to, 20 6. 2. Py A 


J. 34-—The objection that the perſons liable may 


be different at the period of the re- aſſeſſment, ap- 
plies to each caſe, The number of houſes & of 
' windows may be diminithed or increaſed, or new in- 
habitants may have come in.—At all events the mo- 
tion is wrong in deſiring the money raiſed- — 

purpoſe, io be K n 8 


4 P42 g 


Aer and Onſlow * that cis | propitis of 
the acts for granting duties on houſes was: not ap 
plicable to the duty on carriages. Houſes and win- 
dows may vary in number, but that is not pteſumed; 
and at leaſt the exiſtence of houſes in a pariſh is 
preſumed. in law. But there is no preſumption of 
the ſame number of carriages! cantinuing in the 
; pariſh, or even that there will be one carriage in 
the pariſh at the time of the re- aſſeſſment. Then 
the proviſion which is proper as to a permadient 
object, as houſes, becomes unjuſt or imptacticable 
as to tranſitory property, as carriages. It is cler 


that no re- aſſeſſment could relate Sack 0 _— 
W 


Acts has ſuch a proviſion.— The be of the 


E! ]o⅛ wm / xx ⁊ðͤ v Rs 


; HILARY: 2TERM, 1 GEORGE nm. „ 
who were liable for the original ſum; none ofthe 


money IAG ee the aces, 


- muſt. Wee 7 1 e 


Mes Chief 8 my attention 
has been called to this ſubject, I. have never been 
able to underſtand) how. a re-afſeflment could fairly he 
made under this act. The clauſe referred to ſeems 
only to give the ſame mode of- aſſeſſing and collect- 
ing this tax, as on the duties on houſes and win- 
dows, —But the proviſion for re-aſſeſſment is a_diſ- 
tinct ſubſtantive enactment, and is not repeated here. 
There is a diſtinction between the taxes, which pre- 
vents the clauſe for re- aſſeſſment from being equally 
applicable to this. The one is a general tax on the 
whole pariſh ; the other on particular individuals, en- 
joying a particular luxury. The pariſh being made 


anſwerable for their collectors, there is a reaſon why a 


7 


general parochial tax ſhould be re- aſſeſſed; but in this : 
tax, although the whole pariſh muſt alſo be conſidered 
as anſwerable under the act, the particular indivi- 


duals only would wave to * 


} 


Horm. Baron.—Probably whe this 46 was 


penned, the reference to the directions of the former 


acts was ſuppoſed to be ſufficient to carry this pro- 
viſion; but in fact the reference rather ſeems only 
to relate to the rules for making the original levy; 
the proviſion for re- aſſeſſment is a diſtinct ſpecific 
regulation, and is not expreſsly ingrafted into the 
new act; and perhaps that would have been neceſ- 
ſary, in order to give fo very SEO a remedy 
to the crown. - 


U pon 


5 2 ho Literacy, are? gave. = up | the point, os 
motion, ſo far as regarded the difoha s 
aſſeſſment, was made abſolute. (See Tb Ning v. S.. 


maine This 


| W 45 Bete n the OY el” 


The Court will, 
not upon mo- 
tion enter upon 
any queſtion ot 
rateability to the 
aſſeſſed taxes, 


— 


The Kind v. The Coxnmmiotria. ef 
Navy, the COMMISSIONERS of the Siex 


ER Hozr, and the Taras of; the 


Nav a Y 8 þ * 1 1 7 * or * $ ws ge By 4 
5 y 2 3 3 . $ 5 N . 
7 . ; 
N a 
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DERCIV AL warts to diſcharge 8 a 4 
deſendants, for the amount of the houſe and 
u wan in reſpect of their offices, bee 


The point was, whether 75 offices in in * 


uſed merely for the carrying on the publie buſineſz 
mould be liable to the duties on houſes and win- 
dows. 


Percival dna that the derte doing t the = 
lic buſineſs there were not liable, for they are merely 


the public ſervants, as the clerk of a merchant is 


not liable to the tax, for doing his maſter s buſineſs 
in his counting-houſe, although perhaps the maſter 
has no other uſe or occupation of it, Whenever 
an individual has any beneficial occupies ey 
crown, he is liable to taxes in reſpect of ſuch bene- 


 ficial reſidence; but where the > Premiſe are in; the 


immediate 


* 
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I aa of the public, filled by the 


publie ſervants for. the purpoſe of performing the 


public buſineſs, no tax is c demandable. Eyre v. Small- 


| pace, cited 2 Burr. 1059. Lord 8 v. Lord 


Somers, 2 Term Rep. N. 


T he Anon General conerd 5 


De Court thought ve ond, not 3 this mods 


ter to be gone into. Queſtions of rateability to theſe 


taxes are very numerous, and are all referred ſum- 


marily by caſes to the Judges. 
into in court, another might equally 
be lo, and * es would be endleſs. 


/ 


RooTHAM. and Others 1. Dawson ind: 
Others. | 


_ bill ſtated, that the defendane, i in 1790, gave a 

bond to. the plaintiffs as pariſh officers, as ſurety 
| for Daniel Dawſon her ſong for their indemnification 
from the expences of his baſtard child: that cer- 
tain ſums had already been expended by the pariſh; 
and not repaid by him: that upon the execu- 
tion of the bond, the plaintiffs depoſited it in the 
pariſh cheſt, where ſuch papers were vſually kept ; but 
on ſearching for it; to put it in ſuit; found it defaced, 
the name of the defendant and other parts of it hav- 


ing been cui or torn off, ſo that the bond was no longer 
VOL, 111. R of 


If one is gone 
well claim to 


Friday; 


. roth February. 


A bill for diſco- 
very of the con- 
tents of a loſt 
deed, and to 
have a new one 
executed; maſt 
be accompanied 
by an affidavit 
cf the loſs of 


I 29 


. the formet. 


ment of what was due on "chi bond; and n | 
that the defendant might Bees decreed. to a ns a 
new bond to the W ee LR 10 


ret * 


tk py 3 Sz 


The defendant 3 oy A 125 3 = 
ought, according to the rules of the court, to have 
made an affidavit of the bond being I 20 
avoided, as "OE" in the bill. we 


in 


"3+ , % 
74 * 

3 183 10 
x þ 1 


POE in ſupport of: the demwuver, He re- 
lied on Whitchurch v. Golding,. 2 * mms. $541, 
Anon. 3 Atk. 17. Dormer v. Forteſeue; 3 Att. 132. 
that where the bill prays relief on deeds loſt or de- 
ſtroyed, an affidavit is neceſſary, becauſe 1 it ſeeks to 
change the juriſdiction from the courts of law. Here 
a diſcovery would perhaps be ſufficient; for fince the 
caſe of Reed v. Brookman it is ſettled, that a deed 
may be declared upon at law as having been de- 
ſtroyed, and therefore complete relief may be had 
there. But the plaintiff in fa prays relief, and there- 
fore muſt make the affidavit PROG: Vo 


7 homp/on, on the other fide.—The ate” of 
the deciſions in the cafes cited determines the ex- 
tent to which the rule is to be carried, viz. where 
it is attempted to change the juriſdiction; where the 
ſame relief is ſought in equity which might be had 
at law. But where the interference of equity is only 
ſought as auxiliary to the relief at law, by ſupplying 
the evidence to ſupport an action, no affidavit is re- 
quired. Milford 52. 112. Whitworth v. Golding, 
Moſeley 192. One part of the prayer is, to have 3 


new bond executed, as a — for future ——_— 
whi 


en Pn, ) Un 0 


which may be incurred by the pariſh. That relief is 
merely auxiliary to an action at law for future in- 
demnification z and as the demurrer is general to 
the whole. bill; Wi bad as to- 85 part, it is bad in 


toto. | 


Made cud 8 chat a: 
tinction to be well founded, and that a bill for dif-' 
covery and re- execution merely would not require 
an affidavit, you do not here bring yourſelf within 
that rule, You do not confine yourſelf to ſeeking 
diſcovery and re- execution of the bond. Tou go 
on to pray general rellef in equity, and payment of 
the ſum due. Then you muſt comply with the ge- 
neral rule in ſuch bills, by making an affidavit, 


THOMPSON, Baron. The re- execution ſought, is 
relief, and I do not ſee why the rule requiring an af- 
fidavit ſhould not comprehend it as well as all other 
caſes where relief is ſought in equity, Ir is only 
ſubſtituting a circuitous method of obtaining relief, 
inſtead of the direct. As to the caſe in Moſeley, the 
8 . of that book is Nur ſmall, 


| F he demurrer Was allo os 


Same day. 


N 


4 * 2 * 8 py ** 
B 
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Tze defondent et an order from one of te 
Barons to be diſcharged on common bail; on 


the ground of the inſufficiency of the. affidavit upon | 
which he was arreſted. e hacks was a motion | 


to n Wr order. 


* 31 4 


'T he affidavit was Wade oy one oa RY 


and ſer forth, that the defendant within fix months 
| before . received divers ſums of money, and in 


te confideration thereof promiſed and agreed to repay 


certain other ſums of money, on certain events 


te and contingencies relative and applicable” to 'the 


« drawing of certain tickets in and belonging to 
te à certain lottery, authoriſed to be drawn in the 


« kingdom of Ireland, by a ſtatute paſſed in the 
«' parliament of Jreland, contrary to the n 0 
ec the ſtatute (a), __" 5 ' — 2 he 7 


'YJ'> 
* 


Jobnſon, for the n ſhewed 00 nal 
this rule. He contended, that the affidavit ought to 
have ſhewn more preciſely the offence committed; 
the time and ſums, and the perſon from whom the 
money was received. Upon this affidavit it may be 


that no offence has been committed, for one ſpecies 
ol inſuring is lawful, viz, the — a ticket held 


uf the 28 


5 a) 36 Geo. 3. c. 104. which refers to 27 Ges. 3. e. 1. 
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© The Court ow the affidavit clearly ſufficient. 


The role was made abſolute (a). | 


| © See 3 v. 3 1 be Rep. 705. — 15 
Shaw, 2 Term Rep. 9 "Tag. gol tam v. Cole, 6 Term Rep. 


640. 
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The ATTORNEY GENERAL v. ee | 


— 


T* ſcizing officer returned the veſſel in queſtion, | 


liable to be forfeited for ſmuggling; and ac- 


condingh an information was filed, and no ſtood for 


trial on Friday the ioth. At the ſame time he had 


inſtituted a ſvit in the Admiralty, claiming 1 the veſſel 
as prize as being the property of enemies. 


5 


Dauncey moved, on behalf of the defendant, for a 


| prohibition againſt proceeding in that ſuit; and in- 


ſited, that he was entitled to have either that or an 


injonction, or at leaſt that the ſeizing officer and the 


crown ſhould-ele& in which, caurt they would pro- 
ceed; that his client was doubly: vexed by this pro- 
ceeding, and as the ſame perſon was the real party 

in both ſuits, and claimed the ſame thing 1 in each, it 


came within the ſpirit of the rule of equity of making | 


a party who proceeds. in law and equity elet, If 


either ſuit ſuperſeded the other, he contended that 


the forfeiture for the breach of the revenue laws was 
paramount the queſtion of its being enemy's pro- 
R 3 | perty, 


„ css IN THE } BXCHEQURS 5 
bah dere ie dee tie ue e W 
immediately on any veſſel's coming within the pro- 

hibition of the revenue laws; whereas the right to 
prize as enemy's property only veſted on the ſubſe- 
gqauent actual ſeizure. In the caſe of Score v, The 

5 Tord Admiral, Parker's Rep. 273. this Me 12 

N 2 and a Frebibirion granted Upon it (4). 


By the Court A to the queſtion of cleftion. Fg 
cannot take place here. This ſuit is by the Attorney 
| General on behalf of the crown1 that in the Admiralty 
is by the party claiming the prize, As to granting 
a prohibitipp, the argument ſuppoles that. the. Ad- 
miralty is proceeding to condemn a veſſel, as prize, 
which was before veſted in the crown, as contraband, 
- The defendant here, by putting in his claim, denies 
her being forfeited as contraband, and therefore it 
is not open to him now to ſuggeſt i in this motion 
any thing which negatives his own defence. The 
only way in which the queſtion. could have been 
raiſed, would have been upon an application by the 
Attorney General for a Wa but _ has not 

been made. 


The order was refuſed, 


60 


( Mr. Baron 7homp/ov remarked, that upon examining the 
record of that caſe he found it not to be reported with perfeRt 
accuracy. The principle of the decifion may alſo perhaps deſerve 
further confideration. It ſeems queſtionable, whether an open 

enemy, liable, as ſuch, to ſeizure, is capable of incurring avy 
penalties under our municipal regulations. In general, N 
= - | cara and protection are 9 | 


Arrkzr v. Sir. | 


fendant had given the plaintiff, a warrant of 
attorney to confeſs judgment, and other ſecurities, 
for an annuity- doring the defendant's-life. The deed 
by which the annuity was granted contained a pro- 
viſo for redemption upon certain terms. The 


memorial enrolled in Chancery did not contain any 


mention of this proviſo. On this ground, Bailey, on 
behalf of the aſſignees of the defendant, a bankrupt, 
obtained a rule to ſhew cauſe: why the judgment ſecu- 
rities ſhould not be ſet aſide, and the other ſecurities 
be delivered up to be cancelled. On the argument, 
however, it was admitted, that only the warrant of 
attorney and Bo ark could be reached by the 
motion (9). | 


1 Monday, 
1 zth February. 


A clauſe of 
redemption 


contained in the 


body of an 
annuity-deed 


- mutt be inſerted 
in the memorial. 


The Court 


cannot proceed, 


on motion, to 


order the ſecue 
rities to be deli. 


vered up for 
this omiſſion, 


but can only ſet 


aſide the warrant 


of attorney and 
judgment. 


Per niche i 


(a) See 86 to the queſtion of jorifdiAion over the other ſecu- 
rities, Steadman v. Cox, 6 Term Rep. 739. Garrood v. Sanders, ibid. 
403. Hart v. Sanders, ibid. 471, The ſame point came on agaih 


in this court in Eaſter Term following, 19 May 1797. Jeffrey an 


Wife v. the Ducheſs of Atbel. The plaintiffs brought the action 
on a bond given by the defendant for ſecuring an annuity granted 
by her late ſon Lord G. Murray. Leicefter and Plowden moved to 
ay proceedings, and to have the bond delivered up to be can- 
celled, on an objection to the regiſtration, that the memorial did 
not truly ſet forth, by whom, and on whoſe behalf, the conſideration 
was paid. | 


1 


Plumer 10 — tans ad 8 Ki: PP on the aka | 


deciſions, as eſtabliſhing that the Court had no jariſdiction to 
direct the bond to be delivered up; as to their ſtaying proceeds 
ings, they infiſted that the preſent was like any other caſe where 
a ſecurity is attacked on any ſtatutary avoidance, as for gaming, 
uſury, or the like. The Courts never try the matter by affidavit, on 


motion, unleſs where, by a judgment being given, it w no longer 


open to the patty to 85 the queſtion regularly. 8 
N For 


| Partridge ani ng in _ the rule. 
en; 4" requires that there ſhall be a pony of the dies; 
8 that is, a ſtatement of the nature of its contents, 
This memorial ſtates the annuity as abſolutely con 
tinuing during the life of the defendant. It is, there- 
fore, not a true memorial. The particular requiſites 
of the memorial ſubjoined in the act are not meant to 
limit the memorial to thoſe as its conſtituent parts; 
among other things it is made neceſſary to ſtate 
for whom apy of the parties are truſtees ; the truſt 
8 mamuay not appear upon the deed 4 and therefore theſe 
|| - particulars are meant as addiffonal ſtatements, not 
| merely as an enumeration of the perty 1 of the 1 
neceſſary to be ſtated in the memorial. og 


The act! is made to avoid the 8 «bk. encou- 
rages ſuch tranſactions. The benefit is double, bath 
by protecting the grantor from impoſition, and by 

preventing him from obtaining further undue credit, 

when his fortune is already pledged. In the latter 
view it is material that the grantor ſhall not appear to 
be more incumbered than he really is. Accordingly 
every material part « of the dee muſt be W in 


the me morial. 


» 2 
n l — was * ” 5 * te — 9 9 * r 
5 „ 
<* 


For the Adenine, it was urged, that hs ground of interfereace | 
| after a judgment confeſſed was, that any proceedings on a fecurity 
. declared by che legiſlature to be void, were irregular; that will 

apply to ſlay proceedings enen as well as to ns them nee : 
when completed. | FR 4 


\ 


- The Court held clearly, that they had no 3 to direct the 
3 to be deliyered up, the caſes in which that js given by the 
fourth ſection of the act being ſpecifically defined; and that the 
preſent was, like any other ſecurity of queſtionable validity, to by 
decided at the trial, not on a ſummary application. Thi 


* * 
* 


er url, 27 — in. 
he inſertion of this. clauſe might ally be inſiſted 
upon under the term © conſideration, or conſider- 
et ations. The whole benefit received or retained hy 
the grantor are the eee of the __ 


This peine e was before the Goon of K. * io Sewer 
v. Bunce ; and a Ring opinion was intimated upon itʒ 
but it was not determined till the caſe of Steadman v. 
_ Purchaſe, 6 T. Rep. 737. That caſe; was in every 
reſpect ſimilar to the preſent, except that the clauſe.of - 
redemption was in an indorſement, but executed at the 
ſame time with the body of the deed. It was at- 
tempted in argument to found upon that circumſtance 
as rendering a memorial of the indorſement neceſſary, 
conſidering it as a ſeparate inſtrument. But that ar- 
gument would rather have turned the other way; for 
if it were a ſeparate inſtrument, as it neither granted 
nor ſecured the annuity, it would require no memorial. 
Accordingly we cannot ſuppoſe that the judgment of 
the Court ol. K. B. proceeded on a eee 


Plumer werd cauſe againſt 10 ruleesThis ah 
does not fall within the general intent of the act. It is 
made to protect the grantors af annuities from the 
danger of extortion, , which is much promoted by 
« the ſecrecy with which ſuch tranſactions are con- 
« ducted.” For that purpoſe the whole of the benefit 
to be received by the grantee is peculiarly meant to he 
laid open. But this is a proviſo in fayour of the 
grantor. All the benefit obtained by the grantee is 
diſcloſed; and as that benefit is ſubject ta a clayſe af 
redemption, it is even n than what — _ 
the n 
#3 0-7 


'4 ._ 


" \Neſther i is it within 40 words of tl 
act firſt declares of what deeds: a memorial f 

made, and then deſcribes the requifites of . 
rial. It muſt ſer forth the date of each derd, the 


names of the parties and witneſſes, the annual ſum to 
be paid, the perſon for whoſe liſe the annuity is 
granted, and the conſideration : all theſe are ſet fotth. 


Beyond thoſe requiſites i it is not neceſſary to ſet fort 


the deeds: yet in fact every covenant and clauſe i 
meant to give, and probably does give, ſome addi- 


tional benefit to the one party or the other; and if the 
whole benefit to be received on each ſide were meunt 
to be accurately ſet out, it would require a tranſtript 
of the deeds, not merely a memorial of their exiſt- 
ence. The clauſe of redemption is in the fame ſſtua- 
tion with every other covenant beneficial to either 
party. If it requires to be regiſtered, the whole muſt, 
and the particular parts of the deeds directed by the 
ſtatute to be ſer forth, inſtead of pointing © out the ww 
2 memorial, will only ſerve to miſlead. 


Trohiron;/ Baron,—Suppoſe in Alain a 
was regiſtered as an abſolute conveyance, omitting 
to mention a clauſe of redemption, which rendered it 

N a mortgage would that be a good an, 


1 Plaid, ION acts are ena with different! views, 


The regiſtration of deeds in Middleſex is meant ta 


point out the nature and extent of incumbrances or 


© Conveyances, for the ſafety of ſubſequent Pace 
this act is made wy = the _ of the nn 5 


Bailey. — The ben "I even a ſtronger mY By 
the county regiſtration acts only the general nature of 


the 


. oa LY PTY RT . 


HILARY) TREK, 47 Cron If 
the incumbrances is neceſſary to be ſet forth; Gia 


to give notiee of their exiſtence; here the object is 
to get accurately at 16 nature of the tranſaction. 
 Plumer. lc is no 5 that oe marc) dan 
the annuity to be granted for the life of the defendant, 
whereas in truth it was only conditionally. ſo granted. 
The act requires, that where an annuity is granted 
te for one or more life or lives,” there ſhall be a me- 
morial, ſetting forth the name of the perſon or perſons 
« for whoſe life or lives it is ſo granted.” If this is 
an annuity. granted for the life of the defendant, we 
have complied with the act; if it is not, then it is 
not ſuch an annuity as e to be enrolled at all. 
The clauſe of redemption cannot be contilered 2s 
part of the conſideration, and as ſuch neceſſary to be 
ſt forth in the memorial. It is a diminution of the 
value af the thing granted, not a part of the conſider- 
ation of the grant. The meaning of the word confider- 
ation is eſtabliſhed by the third ſection, which requires 


that it ſhall be in money oni x. 1 


Nous of the caſes decide this point. Steadman v. 
Purchaſe was different in this reſpect, that the clauſe 
of redemption there was by a ſeparate inſtrument, vix. 
by an indorſement upon the annuity-deed and the 
counſel for the defendant inſiſted on that as a ſeparate 
deed, relative to the annuity, and therefore neceſſary to 
be enrolled. The reaſons of the judgment are not 
given in the report: they probably followed the rea- 
ſoning of the counſel. 


T HOMPSON, 


cages. my Th. BXOH +. 


The caſe flood over © cl this 2 e Fu 
Lord Chief Baron was proceeding to give the opinion 
of the Court, upon the authority of S/cadman v. Pur. 
0 as not NE fairly hr ron hav con the 


* 1 - — a + * ff 4 * * * PA, AWE, 4 


— anicus' GE La OR a * 3 
en udn ſimilar to the preſent had fince come 


before the Court of K. B. who had Heſitated 1 pon de 


ha __ not 25 n ey ns 


„„ oO 6 RE IE 


"T be Ceurt ene on 92 ſame day, inforthed 
the counſel that, upon inquiry of the judges of K. B. 
they found the difficulty in the caſe Wt them to 
ariſe upon a collateral point, no doubt being enter- 
tained upon this queſtion ; that if chat Court had had 
doubts of the propriety or application of its own. * 
flon, they could not have proceeded to act v 
without conferring with the other judges. ha 


difficulty being removed, and the caſe of Steadman 
v. Purchaſe appearing to them perſectly ſatisfactory 
upon the queſtion, they directed that the rule (as to 
the judgment and warrant of attorney) ſhould be 
made abſolute (?). 


} , 


( It was 5 argued | in Michaelnas Te 


(00 This point came before the Lord e at the kg 
after this term, Greaves v. Bainbridge, th March 1797, on amor 


tion to have money paid out in diſcharge of the arrears of an an- 

nuity, The clauſe of redemption was in the body of the deed, 

and was omitted! in the memorial, On this ground the 3 
; Genet 


yg. 


The ATTORNEY Gunnar « v. . Fanns. 


2. 
. 


12 was an e . lk KR hs deſerntune; 

« being a perſon uling and exerciſing the trade 
« or myſtery of tanning of leather, did, during the 
« time he ſo uſed the ſaid myſtery or trade of a tanner, 
a exerciſe NN uſe n Wn oe be 5 —_ a ſh 


— 


General cbjefed to the nig. od oppo the main ring | 


on Appleby v. Smith, 


Stratford argued From the words of the at, and from the app#- 
rent grounds of decifion in Steadman v. Purchaſe, that this clauſe 
did not require to be regiſtered, as not being one of the requiſites 
of the memorial mentioned in the act. 


Lon casi es act direQs, in 5 firſt place, that 


jou ſhall enrol a memorial of the deed. It then directe certain 


other particulars to be deſcribed. The complying with the latter 
clauſe does not diſpenſe with the former; and it cannot be ſaid 


that you have enrolled a memorial of this deed, when ſo material 


a clauſe, ellentially 8 the nature of the grant, 1s omitted. 


As to the Jedifion i in the Court of K. B. Steadman v. Parchaſa, 
if it proceeded upon the ground that the indorſement, as a ſepa- 
rate deed, relating to the annuity, of courſe required to be regiſ- 
tered, I ſhould heſitate to agree to ſuch a principle. The act di- 
rect: a memorial to be made of all deeds by which annuities are 


granted or ſecured. A ſeparate inſtrument giving a power of re- 


demption certainly is not ſuch a deed ; and I am not prepared to 


ſay, that by any rale of conſtruction the act could be extended 
to it. 


os alſo the caſe of Harris v. Stopleten, f in B. R. in the term 


fllowing, 5 Term Rep. 205. 


— 


a ad 


% —_— 
W 
Same day. 
- 


the county 


The venue of © 
an information 
on 24 G. a. c. 19. 
for being both a 
tanner and a 
ſhoemaker, need 
not be laid in 


where the 
offence was I} 
committed. 4 


ears. IN- THE- Ax 0 2 


ot maker,“ to recover the When 1 "er . 
dreſſed, and 50 I. It was e a Lo 
5 en at * nn TE — 


i F 
- F 4 0530 
8 12 * 


| Wi NG deen hinted at Ws ey Ade hs 
venue ought to have been laid in the county whete the 
. offence aroſe. He contended, that this offence is 
created by 1 J. 1. c. 22, and that by 21 J. 1. 6. 4. al 

offences againſt penal ſtatutes then exiſting are to be 
laid in their proper counties; that the 9 Ann. 611. 
90 only re- enacted the former ſtatute; and 24 G. 3. 6. 19. 

again re- enacted it, with the additional penalty of 30 / 
Theſe ſtatutes referred to the 1 F. 1. as creating the 
offence and pointing out the mode of ſulng, which 
therefore was ſtil] to be purſued. On theſe grounds he 
obtained a rule to ſhew cauſe why e 2 new nn ou 
not be GI 1 


7 
bo 22+ 38 


%. 


'T he Attorney Corda he 21 J. 6 . 
to ſuits on penal ſtatutes then exiſting. This ſuit i 
on 24 Geo. 3. c. 19.; for it ſeeks a penalty of $04. 
created by that act; and the offence is deſcribed in 
the words of the latter ſtatute, which are not the ſame 
with the former. The 1 J. 1. is indeed re- enacted by 
that ſtatute; but it alſo contains a ſubſtantive'enatt- 
ment of the offence, and the whole penalty here de- 
manded. There was good reaſon for this re· enactment. 
The former ſtatute, 1 J. t. was only a regulation of 
the manufacture, and is ſo declared. The ſubſequent 
ſtatutes were for the purpoſe of revenue; and although 
the ſame proviſions are adapted to both purpoſes, yet, 
being made diverſb intuitu, a ſubſtantive enactment 
was proper, eſpecially where an additional penalty was 
to be inflicted. Theſe ſtatutes do not therefore mean 
6 


werely to PR RR the 3 A is Aill in force, 
which would · have been unneceſſary, but that all the 


proviſions before enacted for the purpoſe of the ma- 


nufacture ſhall be re- enacted for the purpoſe of the re- 
venue, as fully © as if the ſaid act, and every clauſe, 
« matter, and thing therein contained, were herein 
10 Nabe ben een and ee. n 


By being put ddd cmanageinent of the ah. 
27 C. 3. c. 13. the mode of proſecuting, i is altered: 
whatever- was the proper mode before, it is now to 
be treated like bac other offence, FRE the n 


laws. BY 5 N f + 


Seen Wi ns ans * on the other ade. 
Iltis clear, that this offence was originally created by 
17. 1. and that by the 21 J. 1. it could only be tried 
in the county where the offence was committed. That 


act is to be taken jointly with the former; and it is the 


ſame thing as if the 1 F. 1. had comained that direc- 


tion, Leather was firſt made an object of revenue' 


by g Ann. c. 11. 3 and it was then thought adviſable 
to give directions to all officers to put the former re- 
gulations ſtrictly in execution: but thoſe regulations 
did not loſe their force, or change their nature, be- 
cauſe they happened to be auxiliary to new publie 


views. The 9 Ann. does not even re · enact the former 


proviſions, but leaves them on the authority of 
WIE, Zn | 8 


The 24 Geo. 3. recites a doubt to have exiſted, 
whether the 9 An, was meant to extend the 1 F. 1, 
to Scotland, and declares that it was. It then goes on 


do add a new penalty of 50 J. in addition to the old for- 
feiture 


2 as to the caſe 
he Attorney 
General v. Hib- 
bert, eited tyAt- 
torney General. 


ic ag an cht 8 dend 66g 
c rained,” (other than ſuch as have been altered by 
law or ſtatute ſince that time made, and now in being) 
ce 4g ſtill remaining in full foree. Then the only 
queſtion is, whether the ſuperadding another penalty 
changes the nature of the offence, or whether it is ſtill 
an offence under 1 F. 1. unaltered, except as to the 
penalty, But it ſeems clear that it cannot baye that 
effect; per Saunders, Ch. B. Plowd. 206. 4. Wallis 
v. Hodſon, 2 Atk. 118. R. v. Morgan, 2 Sir. 1066, 
Ridley v. Bell, Intw. 67. Shipman v. Hebel, 
4 Term Rep. 109. which latter caſe was upon this act 
1 J. 1. as affected by 21 J. 1. and by 9 Ann. c. 11. 
By theſe caſes it appears, that where s ſubſequent 
ſtatute is made, merely to re- enact or continue à fors 
mer, or even to add freſh penalties, they make but 
one ſtature ; * it is the old . alhough tered, 


As to its ; being a matter of 1 if this 3 
for the duty, the argument would be true; or even if 
it were a ſuit for breach of a regulation introduced for 
protecting the revenue: this is a regulation exiſting 
before the exciſe on leather, and independent of it, and 
happens only rae chs to have an effect i in e 
ing the revenue. 


The caſe ſtood over till ls dyn, wks te op 
of the Wb was delivered by 


1 Chief B The firſt FUL 4 
this ſubject is the 1 J. 1. That was a comuercia 
regulation, introduced merely for preventing frauds in 


the manufacture; and accordingly all its s provide 
ard 


nf Ü. . . 0 


hl 6 - 


' „ I* * » 
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te directed to chat © om 1 was diet masds 
— neceſſary to lay a duty on leather; and the 
9 Ann. by. which the duty was impoſed, re- enacts the 
1 J. 1. ſo far as related to the purpoſes of the tax. It 
was an obvious mode of evading. the quty, if the 
tanner, who was bound to have a ſtamp on each hide, 
could cut up the hides into a manufactured form; 
for then it would he impoſſible to ſay whether each 
hide had been ſtampt or not; accordingly the 9 Ann. 
te · enacts the proyiſions of the 1 F. 1. to prevent a 
tanner exerciſing any of thoſe trades which require the 
cutting up of leather (a). Ir alſo meant to extend 
thoſe proviſions to Scotland; whereas the former act 
neceſſarily, comprehended Eugland only. It cannot, 
therefore, be conſidered as a mere recognition of the 
1 7. 1. when it is expreſsly introduced: completely 
diverſo intuitu, and has a new and more extenſive, 
ſphere of operation. The 24 Geo. 3. makes till 
greater alterations, by impoſing the penalty here 
ſought of 50 J. and by a ſlight alteration in the ne 
of deſcribing t the offence. | 


The chien taken to the information is, that, 
although purporting to be on 24 Geo. 3. although 
ſeeking the penalty there impoſed, - and couched 
in the terms there employed, it is yet in fact a 
fuit on 1 F. 1. and therefore within the operation of 
21 F. 1. as to the venue; that the 24 Geo. 3. and 
9 Ann, by referring to 1 J. 1. incorporate it-into them- 
ſelves with all its conſequences ; and therefore the 
latter continues fill to be the leading ſtatute, ' The 


(a) See the Attorney General v. Dennis, ante, vol. 1. p. 166. 
VOL, in, 3 diſtinQions 
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theſe proviſions, the extended operation, di 


being merely caſes of continuance df former ſtatutes, 
or of variations ne to the n 0 


pebviſers of 1 J. 1. are © re-enated”” for a different 


Aae Have poimnBeulthe Strong 


expreſſion, and new. penalties, the idea of 


- the latter ſtatutes being entirely referable to the; for. 


mer; and eſpecially in a ſuit ee a 
by _ laſt ws; 5 


'F bi aids bine are al 1 ülerene au de 8 | 


bulbs. 


6 
But in theſe ſtan; 9 Ann. and 40 Wwe 4 the 


purpoſe. Accordingly, in Hibbert's caſe, the Court 
conſidered them as diſtinct ſubſtantive nen and 
we agree in that e 8 


/ 


The rule was diſch- 


Grower v. Swirn. 
1 

Aral a ſale vere the Matter; Collar was the oputeliales 

of one of the lots. It conſiſted of copyhold pre- 
miſes, which were at the time under leaſe, at a pep- 
percorn rent, for a term, of which ſeven years were then 
unexpired, The purchaſe · money was. nor paid in till 
very lately, a year and a half having elapſed after the 
purchaſe. The vendor did not deliver an abſtract of 
the title till about fix months before this motion, and 
no conveyance had in fact been yet made. | 


Hollit moved, that it might be referred to the 
Maſter, to take an account of the difference of value of 
the eſtare by the lapſe of time after the purchaſe. He 
relied on e parte Manning, 2 P. W. 410. Davy v. 
Barber, 2 Altk. 489. Blount v. Blount, 3 Atk. 636. 
that where there is a riſe in value in the eſtate after 
the purchaſe, an equivalent muſt be paid by the pur- 
chaſer, Thoſe were caſes of riſes in value by acci- 
dental circumſtances, the falling-in of lives : here it is 
ſtronger : the eſtate is in truth a reverſion expectant 
on a tern of years; the benefit, therefore, from the 

3 2 | Aapſe 
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Inn HALL, 
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A purchaſer of 
a future intereſt, 
aftera term,ſhall 
not pay intereſt, 
or an increaſed 
price for a part 

of the term 
elapſing before 
the purchaſe is 
completed, un- 
leſs the delay be 
by his fault. 


lapſe of time is certain; whereas, in the 0. er caſes, 
the purchaſer” s benefit was uncertain and accidental, 
Ia the caſe ex parte Manning, the proper. equivalent 
was confidered to be the payment of "intereſt on the 
purchaſe-· money: but in the latter caſes Lord Hard. 
wicke thought it more equitable to direct an N 


into the actual riſe of value, Sn 


1 
; 


The rule is not founded on any miſcötdbk öl 
the purchaſer, but on the actual advantage re- 
ceived by him, and for which he ought to pay. 
If it is an eſtate in poſſeſſion, and the purchaſer 
is let into poſſeſſion immediately, he muſt: pay the 
purchaſe- money, or intereſt for it, from the ſame 
time, or ſome equivalent for the profits. By tbe 
running of the term the purchaſer has received the 
profit of the purchaſe, according to the nature of the 
intereſt bought, and cannot claim to receive that be- 
nefit for nothing. If this delay had ariſen after the 
purchaſe of an eſtate in poſſeſſion, it would be fair that 
no intereſt ſnould be paid till poſſeſſion delivered; for 
each has his profit; the vendor retains the land, the 
| purchaſer his money: but in this caſe the purchaſer 
has, by the delay, the full benefit of his porch; and 


of his money allo. 


Richards, for the purchaſer, argued, that, by the 
caſe of Blount v. Blount, the purchaſer of a reverſion 
is not bound to pay intereſt for the mere wearing-out of 
the particular eſtate, unleſs he has been guilty of delay, 
by retarding the conveyance or payment of his pur- 
chaſe-money, or unleſs ſome occaſional accidental 


benefit has ariſen, as the dropping of a life. 


| MacponaLn, 


„ c 


WARY TERM, 37 GEORGE mW. 


Mc £6, Chief Baron,—Till a good title was 
wh out, the purchaſer could not be called upon to 


pay in his money, and therefore cannot be made to pay . 


intereſt for withholding it. It is the vendor's own 


fault that he did not tender a title and conveyance. 


ſooner. The period that has elapſed ſince a title was 
made out, about ſix m6nths, is too trifling to be the 
ſubject of any complaint againſt the purchaſer, or the 
foundation of a motion like the preſent. 


The order was refuſed. 


G1LL v. MATHEWs. 


AFTER anſwer, the plaintiff had an order to amend, 

by adding a defendant, and amended accord- 
ingly. The cauſe being now ready for publication, 
the original defendant, in drder to delay its paſſing, 
took out an order for time to anſwer the amended 
bill, The plaintiff gave a rule for publication. 


Hart moved to diſcharge the rule, and inſiſted, 
that a defendant is ; univerſally entitled to put in an 
anſwer to an amended bill; and therefore the order 


Where the bill is 
amended after 
anſwer, by adds 


ing a defendant, 
the original de- 


fendant cannot 
anſwer the 
amended bill, 
nor have any 
order for time 
to anſwer, 


for time ta anſwer was * and 9 publica- | 


tion, 64 | Y 4 


Romilly,—That is only where dy the amendment 
ſome new matter is put in iſſue between the parties, 


33 not 


v0 upon m mere n * 


Cal party. To allow an apſer 3 io-thi dale can have na 
* but * 5 W 95 N. 4 1 HOES) 5 f 22 7 1 0 ö 

N ; 7 1 2 * ks 
| n . e $154 


The > wins were. of, neden 3 9 W had 
no right to anſwer; that his order for time was 
therefore a alley, and the rule for publication 


regular. 


' SHEDDEN v. BABIx d. 


* and Steele, on behalf of the plaintiff moved 
for a commiſſion to examine witneſſes abroad, to 
defend an action in C. P. at the ſuit of the defendant 
' here, which ſtood for trial immediately, They pro- 
duced an affidavit of the plaintiff's ſolicitor, that, from 
inſpection of certain papers obtained from the defend- 
ant, he believed the examination of perſons in Phila- 
delpbia to be neceſſary. They argued this affidavit to 
be ſufficient, * where no e is prayed. 


| Romilly objected, that this order eould not ot go, un- 
wy upon good grounds; that the affidavit ſhould be 
poſitive, and by the party himſelf, or A reaſon thewn, 
to the contrary. Coote v. Coote,'1 Bre. R. 448. Ola. 
bam v. Carleton, 4 Bro. R. 88. The opinion of the 
ſolicitor was grounded on papers, which ought, there · 
fore, to have been produced, that the Court might 
_— their own opinion. EA no:commiſſian is 
11 moved 
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moved for, yet it muſt have weight, upon an b 
cation in C. P. to put off the trial, that this court has 
iſſued a commiſſion to examine witneſſes : abroad; 
for that is only done upon er ſufficient Oy 
bility of its being n 5 


* Court chought the affidavic infulicient. 


-T he FTC was refuſed. 


| Book v. WENTWORTH. 


_ 3 the author of a book about to be 

publiſhed, agreed with the plaintiff a bookſeller, 
to publiſh. it. The plaintiff was to have a certain 
portion of the profits, beſides intereſt for any ſums 


which he might happen to be in advance during the 


publication,——Having advanced a conſiderable ſum, 
he refuſed to go on unleſs he were paid what. was 


then due to him. It was not paid, and the work 


was ſtopped. Aſterwards the defendant agreed with 
another bookſeller to publiſh ic. This motion was 
for an injunction to ſtop the publication till the 
plaintiff ſhould be paid what was due to him, 4 
bill having been filed for that purpoſe. 


Planer and Finch, for the plaintiff, argued, that he 


had a lien on the work by the agreement, and was to 


be 2 like a purchaſer to that extent. 


E 4 EE  Foublangud 


. 


A plangue, for the deſendant rte 
855 ab in the author, and this ſort of moti 
never granted, unleſs: where the copyright is at- 
tacked. As to lien, he contended that that could 
only take place in regard of the ſheets in the TO 
a 1 . 


r 


Le Court PETE) the inclination of hes opinion 
to he, that the plaintiff was entitled to have an in- 
junction on ſuch an agreement, as well as if he had 
abſolutely purchaſed the copyright. - They however 
recommended an. ts to which the * 


conſented. 


Jonss & Ux. v. MARTIN Clerk. | 


Where a father Uon che marriage of the paintift- in wt 


0dr canis Martin, the father of Mrs. Jones, covenanted to 


| to leave 
Ee, leave her, upon his. death, certain tenements, and 


gr 29s a that he would « at his deceaſe, by his will, give and 
with his fon, a * Jeave her a full and equal ſhare with her brother 


3 cc and ſiſter of all the perſonal eſtate of him the 
funds tothe fon, « ſaid F. Martin the father, to be held and enjoyed 


reſerving the 


annual divi- cc immediately after the deceaſe of himſelf and his 
dends for his 


own life, is not 66 wife,” He alſo covenanted to pay them 1007. 
Die. 0 a- year, during the lives of himſelf and his wife, 


The wife of the father died in 1785, The fiſter of 
the plaintiff and defendant died without iſſue in 


I . . 
7 7 Ar 
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At the rime af: theſe covenants, Martin the father | 
was poſſeſſed of conſiderable property, real and per- 
ſonal. From 1769 to 1786, he ſold all the parcels 
of his real eſtates, and inveſted the produce, together 
with his other perſonal eſtate, in bank - ſtock. Four 


fifths of the realty bad been ſo diſpoſed of before 


175. In July 1783, he ſubmitted a- caſe for the 
opinion of Mr. (now Lord) Kenyon. who adviſed 
that the father was not reſtrained by the covenant 
from giving away any part of his perſonal eſtate, pro- 
vided the gift were abſolute, and to take effect in his 
lifetime (a). Immediately thereupon Mr. Martin 
the father transferred into the name of his ſon, the 
defendant, 30007. bank- ſtock, which by ſubſequent 
transfers between that time and 1788, was increaſed 
to 4448 J. bank-ſtock, the defendant verbally pro- 
miſing to pay to his father the dividends for his 
life. The whole purchaſe-money of the bank-ſtock 
was 5735 J., of which 3072 J. was the produce of 
the reilty, and 2663 J. perſonalty.-In 1786, the 
plaintiffs threatening to diſpute theſe transfers after 
the death of the father, the defendant ſuggeſted to 
him and wrote a declaration of his intentions and 
conduct in the above particulars, which the father 
copied and ſubſcribed. He there declared that he 
conſidered himſelf at liberty under the articles to 
give to his ſon any part of his property during his 
life, and that he had always intended that the real 
eſtate or the produce of it ſhould go to him. 


(a) A ſecond caſe was ſubmitted to the opinion of Sir John 
Scott in 1 788, (after all the ſtock had been transferred to the ſon,) 
who upon the whole caſe inclined to think that the transfer could 


not be ſet aſide as a fraud upon the marriage articles. 


It 


—— ̃ )x Rl! . ' r. ? and 
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-mained to. be divided: under the Will was n. 


ſwer inſiſted on the transfer as a valid and bond fide 


* appeared thar the d el 
- ict had been the produce of th perle ſonal eſta 
nearly of the value of the benefit received from wa 
ther by. the daughter, (the plaintiff,) unden the ar- 
ticles, and otherwiſe, independent of the ſhate ſhe 


would be ae to at his death; and. that he 
conſidered. this part of the ſtock, transferred to the 


"fon, as an cquivalent for ſuch benefit received by 
the daughter. Both the plaintiffs. and the defendant 
had at various times received money from the fa- 
ther; the latter to > conſiderably the greater 4 amount. 
= 
| The defendant in 1789 fold out the bank-ſtock 
for 80501. and inveſted the produce in India ſtock. 
This was done without the privity of the father, and 
from that period the defendant only paid him the 
amount of the dividends on the bank-ſtock, which 


was leſs than the ideas of _ India ſtock- 8 


chaſed wich i it. 


13 47 


The father, by his will in 1786, left all KEEN 


perty he ſhould die poſſeſſed of to be equally d. 
vided between his ſon and davghter.—He died in 


1792, aged 90 years.—The property whien re- 


180 J. 


This bill was filed to 3 an acgount 1 ſk 
diſtribution of the ſtock transferred to the ſon, and 
of all property received by him in the life of the 
father, as being a fraud on the articles. The an- 


gift, Le 
5 The 
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The plaintiff produced letters from N FOR 
to his broker, directing that the. dividends of the 
bank-ſtock- transferred to him ſhould be regularly 
paid to his father during his life. Letters were alſo 
pr roduced from Martin the father to the broker, in 
one of which (in 1788) he uſed this expreſſion: ec ſo 
« that what money I have in the bank ia in my ſon's 
. « name.” There was evidence of frequent declara- 
tions of the father, that he had transferred the ſtock 
to the defendant, * * the dividends for his 
don lis, . th2 905 


Burton, Han 8 Ainge, for the plaintiffs, 
argued, from the whole of the evidence, that the fon 
was only truſtee for the father, and that the n 
was colourable. ' = | | 


That even if no actual truſt could be proved, the 
circumſtance of the father retaining the dividends 
during life, was legal evidence of fraud on the 
| plaintiffs, as creditors, and ſimilar to the retaining 
poſſeſſion of chattels after a pretended conveyance. A 
father veſting property in the name of a ſon, not under 
age, and already provided for, (as the defendant was,) 
if he continue afterwards to take the profits to him- 
ſelf, ſhall; be underſtood to have retained the whole 
beneficial intereſt, and to have uſed the ſon's name 
only as a truſtee, Lid v. Read, 1 P. Vn. 608. 
The circumſtance of the ſubſequent transfer to India 
ſtock, and the retaining the additional dividends, was 
merely a fraud on the- father, * did not alter the 
nature of the truſt, 
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CASES IN T EXCHBQUBR, 


The marriage articles gave the pt aintiffs; a veſt ; 
intereſt in the property, which could not be diveſted 


by the covenantor or volunteers under him. Ver. 
Jun: 478. The father put himſelf -by the articles 


in the ſame ſituation as a freeman of London Was in 
by the cuſtom; with this difference, that his cove- 
nant is to be taken more ſtrongly againſt himſelf than 
the obligation of the cuſtom which was againſt com- 
mon law. A freeman could not by a voluntary 
gift in his lifetime to a child or grandchild defeat 
the right of the widow: or children. City v. City, 
2 Lev. 130. Northey v. Burbage, Prec. in Ch. 470, 
and the caſe is ſtil] ſtronger, if the benefit is only to 
ariſe after the death of the freeman. Fairbrand v. 
Bowers, 2 Vern. -202. + Edmundſon v. Aan T 2257 
Cuſtom f London (B 3.), pl. 11. eee 


As to the fund from whence the purchaſe-money 
of the bank-ſtock was originally drawn, it is imma- 


terial, The immediate intention of the father was 
merely to increaſe his income, by inveſting his pro- 
perty in the funds, inſtead of land. Accordingly, 
from 1769, when the largeſt portion of the land was 
Fold, till 1783, it remained as his perſonal eſtate, 


without any hint of an intention to conſider the ſon 
as having any claim upon it, although the father 
was then 8 1 years of age; and if he had died in that 
period, as was to have been expected according to 
the uſual courſe of events, it would have been diſ- 
tributed under the covenant as perſonalty, and he 
muſt have been aware during all that time that ſuch 
would be the caſe. The declaration of intention in 


favor of the ſon, as being the pre. ce of land, was 


* therefore 


623 „ 
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therefore an after-thought, and could not. reſtore- the 


nature of the property. If the committee of a lu- 
natic apply his eſtate for his benefit, the Court will 


not inquire. how the, rights of his repreſentatives may. 
be affected; and even a change from perſonalty to 


realty, or vice verſa; will not be ſer aſide by that con · 


ſideration; Oxenden v. Lord Compton, 2 Lex. jun. 


74. much more ſo where the party himſelf, in the 
management of his own property, has made the 
charge. — At all events this would e cover A par 
of the ſtock. 


Pine and ave for- the defendant. — They i in- 


fiſted that the evidence proved a real transfer to the 
ſon, ſubject only to the life · in: ereſt of the father, which, 


conſidering his age, was not worth more than one 
tenth of the property transferred. No further truſt 


is admitted or proved, nor can be preſumed. The 


transfer veſted the poſſeſſion in the ſon, therefore it 
is not like the caſes of grants where the poſſeſſion is 
retained by the grantor. As to the cuſtom of Lon- 


| din, the caſes aroſe upon colorable grants where 
the grantor really parted with no intereſt in his life- 
time. But if the cuſtom of London had extended. 


to prevent the father from making a real bond fide 


gift either to a ſon. or any other perſon, it is there- 


fore unlike the preſent covenant which does not 80 


that eng: | 


{ 


The cſs ood over for judgment ll this day. 


MacponaLD, Chief Baron, ſtared the nature « 
the bill, the marriage articles, &c. 


From 
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— 


the nature of his property 1 — his ap ſtates 
and purchaſing in the funds ; the only objeck of this 
change ſeems Clearly to have been the increafing' the 
annual income to ariſe from it; not the altering the 
ſucceſſion to the prejudice of the ſon, White this plan 
was yet going on, in 1786, he made his will; which 
purports to be in conformity to the covenants in his 
davghter's marriage ſettlement, for he leaves to her 
one moiety of his perſotial eſtate at * time of tis 
deceaſe. e 


15 | 


At the time: of the marriage articles, it muſt dave 
been in the contemplation of the teſtator, and of 
all parties, that the real eſtate would deſcend to the 
defendant the ſon upon his father's death; and it ap- 
pears to have been the intention of the father, when 
he changed the nature of the property, by inveſting 
It in the ſtocks, that the' ſon ſhould have the ſame 
benefit from it as if it had continued realty ; "that 
is, that he himſelf ſhould continue to have the 
annual produce during his life, and his ſon the whole 
at his death. This intention ſeems not to be liable 
to any objection as a fraud on the daughter z und 
the correſpondence with the ſtock-broket, and the 
other circumſtanees retied upon to give that color 
to the caſe, ſeem therefore wholly immaterial. The 
only queſtion is, whether, within the, fair conſtrue- 
tion of the covenants, he had a power to diſpoſe 
of his ſtock, reſerving to * the dividend Mts 


There is no dovbt that within this covenant it 


was open to him to give any part of his property 


to er of his children —_— his life, provided 
. 
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it was a real and irrevocable transfers; accordingly, 


the different ſums of money or other benefits which 
each of theſe parties received from him abſolutely 
in his lifetime,” cannot be now inqvired into. The 
transfers of ſtock to the ſon appear to have been 


of the ſame nature; the abſolute legal right was 


transferred to him without any power leſt in the 
father to control or revoke his gift. It was un- 
derſtood between them, that the father ſhould- enjoy 
the dividend for life; but with that reſervation, there 
is no ground to ſuſpect that the transfer to the fon 
of all the remaining intereſt was not a real tranſac- 
tion. The preſent right in the dividends for liſe, 
and the future intereſt in the ſtock, are well known 


as ſeparate and diſtin& rights in this ſort of property, 


and are fold as ſuch. every day. Here the future 
right was veſted abſolutely in the ſon, and in caſe 
of his bankruptey would have been liable to be 
ſold for the benefit of bis not fot thoſe of 
his father. | | 


of the ciſes produced no one goes upon a cove- 
nant like the preſent, ſo as to decide that a transfer 
with ſuch a reſervation is a fraud on ſuch a cove- 
nant. But it has been aſſimilated to the right of 
equal partition, under the cuſtom of London, and 
caſes have been cited relative to that cuſtom. The 
compariſon is not accurate. — It is admitted that the 
teſtator was not reſtrained by this covenant from 
giving any part of his property in his lifetime, to 
any one of his children, and that the remaining per- 
ſonalty at his death was alone ſubject to the cove- 
nant; but by the cuſtom of London every thing 


given by the father in his lifetime, to any child, was 
carried 
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, poſition contended for. They will all be found = 


examination to have proceeded ,on the ground that 
the bequeſts were in their nature teſtamentary, not 
abſolute and irrevocable. In the caſe of Edmundſon 


v. Cox, 7 Fin. Abr. 202. pl. 11. the deed was never 


delivered, and therefore was not binding on the 
grantor as a gift. The note in 2 Levinz is too looſe 
to. be much relied on. But the diſtinctions as to the 15 


cuſtom of London are clearly defined in the caſe of 


Hall v. Hall, 2 Vern. 277. viz. that an abſolute giſt is 
good, but if the freeman retains a power over the pro- 
perty, it is a fraud on the cuſtom, and void. In 
Turner v. Jennings, 2 Vern. 612. a deed purporting to 
convey an abſolute future intereſt was held void only 
as being ſo recently before the death, as to be merely a 
donatio cauſa mortis, and in its nature a wen 
We . in the form of a deed, H 


In Tomkins v. Ladbroke, 2 hi 594. Lord Hard: | 
wicke recognized the ſame doctrine, and ſer aſide the 
deed as being not an abſolute gift, but in che nature 
of a * 


In the preſent caſe the children had no right i in Fc 
perſonal eſtate of the father during his life; they had 
a mere inchoate right to equal. ſhares of the per- 


ſonalty which he ſhould leave at his death. This 
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portion of his property, his ſtock in the funds, was 


conveyed ta the ſun during the life of the father by 


a transfer in all appearance abſolute and irrevocable; 
and the reality of its being ſuch appears from the 
declaration of the father, that he confſdered the ſon 
entitled to it, in lieu of the real eſtates which would 
have deſcended to him, and the ſale of which prin- 
cipally produced this fund. As the father retained 
no dominion over it, it cannot be compared, to thoſe 
caſes where the . grantor kept the deeds in his own 
poſſeſſion, or otherwiſe attempted to make a grant 
ambulatory and revocable till the time of his death. 
We are therefore of opinion that this transfer to the 
ſon was no fraud upon the mae articles of the 
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Wdnefay, K.IRBT v. SADGROVE. 
roth May. | £ EE 


Ut A commoner H1S was an action for cutting down trees. —Plea, 
Þþ cannot juſtiſy 
cutting down that the trees grew in a certain common field in 


—— which the defendant (plaintiff in error) hed right of 


waſte, but is common for his ſheep. And becauſe the ſaid trees 
driven to Eis ac- 


tion if there ii had been wrongfully planted and were wrongfully 
COA | growing upon the ſaid common field, incumbering 
the ſame, Ec. ſo that the defendant could not, without 

cutting down the ſame, enjoy his common of paſture 

in ſo ample and beneficial a manner as he other- 


wiſe might have done, the defendant cut down the 


trees, * 
Replication 
* „ . 2 4 * 


j 


' cas8s IN TEE EXCHEQUER: 


Replication. © That the place in which, Ge. Tp. 
parcel of the contiguous manors of S. and B. and 
of the waſtes thereof, that the plaintiff is lord of the 

ſaid manors, and planted the ſaid trees. — To this re- 
N there v was a + mnatr demurrer. 7 ; 

The Court of King s Bench gave judgment for 

the plaintiff, Vide 6 Term Rep. 99 3- | 

Shepherd, Seht for the plaintiff in FRF 44% ar- 

gued that in general every party has a right to abate 

a nuiſance by which his property is invaded, although 

it ſtands upon the ſoil of another; as in the caſe of 

a dam flooding my lands or ſtopping my water- 
courſe, obſtruction of antient lights, ways, Sc. — 

So in the caſe of commoners, whenever the injury 
totally deſtroys the exerciſe of the right of common 

in any part of the land, and the lord does not plead 

that he has approved under the ſtatute, leaving ſuf- 

ficient common, the commoner may abate ; 29 Eg. 3. 

pl. 6. 15 H. 7. pl. 18. Bro. Abr. title Common, / 
pl. 9. 2 Inſt. 88. Sir V. Jones 222. Penruddock's 
caſe, 5 Co. 100. 9 Co. 5 5. Cz/ar v. Maſon, 2 Mod. | 
65.— The caſes where it has been held that the 
commoner cannot abate, have been where the injury 
committed by the lord has ariſen from the exceſſive 

uſe of a right otherwiſe legal and conſiſtent with 
the rights of the commoners; as in ſurcharging the 
common with cattle, or with conies. Cooper v. Mar- 

ſhall, 1 Burr. 259. where the diſtinction is taken be- 

tween the exceſſive uſe of a right conſiſtent with 

the right of the commoners, and thoſe erections 
which are in their nature ihconſiſtent-with the right 


of common, and which may therefore be abated.— 
3 1 2 But 


* 


CksEEGC IN THE, act, Z 


But planting the common with trees, if by reafc 

thereof the commoner. cannot enjoy bis common in 

ſo beneficial a manner as before," as is here alleged, 
is equally inconſiſtent with bis tight as the incloſing 
with a hedge. Another diſtinction taken in that caſe 
was, that in deſtroying the Ds Cap nds an . 
and inheritance was injured, OR - 


Burr, J. 2 you admit that ground of deciſi on, 
you muſt, in order to ſupport your caſe; maintain 
that the cutting down a tree is not meddling with, 
the ſoil. The principle of that Pf MUSES» Fg is, 
that a commoner cannot abate where in doing ſo he 
hurts the inheritance. OY e 


Shepherd, Serjt. ma caſes where the commoner 
has abated hedges and fences, are preciſely ſimilar to 
the preſent. In Maſon v. Ceſar it was determined 
that a commoner might abate a hedge, becauſe that 
was not a meddling "with the ſoil for this purpoſe. 

A tree is no more a part of the inheritance and ſoil 
than a a hedge. 5 


Whenever the law gives an action ſor a nuiſance, 
the courts ought to incline to allow the nuiſance 
to be abated; for otherwiſe there would be endleſs. 
ſuits for the tort, which the law abhors, and no 
power in the law to remove the injury. A nuiſance. 
by ſurcharging the common is not a continued nui- 
fance, like erections, hedges, or trees, and therefore 
this-reaſom of allowing abatement of it does not apply. 
As the lord has not pleaded the ſtatute, he cannot cop. 
ſider it as an approvement. | 


4 by Ss / 
| EvyRE, 


rast Ch: J-=The Wan trees by ths lord is 
got at all in the nature of an approvement under 
the ſtatute of Merton. It is an exercife of his ori 
ginal right in the land, which may or may not be a 
nuiſance to the commoner, according as it affects ma- 
terially the benefit of his right of common. The 
claim of the commoner is merely an eaſement, to be 
taken ſubject to the right of the ſoil in the lord, and 
cannot control the exerciſe of the ſuperior right, 
except where this becomes inconſiſtent; excluſive, or | 
deſtructive of the right of the commoner, —If che 
lord exerciſes his right of ownerſhip in a manner 
which totally deſtroys the exerciſe of the right of 
common, as by incloſing, or ſhutting up the way to 
it, the tenant is at liberty to abate the nviſance. 
But if it is a queſtion as to the exceſs of a legal uſe 
of the ſoil, the commoner is not to judge of this 
exceſs, but muſt bring his aftion.—Planting trees may 
be a great benefit to the common of paſture, from 
their ſhelter ; then it is not neceſſarily inconſiſtent | 
or deſtruRive of the right of common; and where 
by turning too much to planting there is not ſuf- 
ficient common left, it is a queſtion of exceſs of a 
legal right, and to be tried in an ion, not by abate- 


MENT, 


2 


N 
— 


Even where the nuiſance operates a total excluſion 
of che right of the commoner, yet if it cannot be 
abated without meddling with the foil of the lord, 
it appears from all the caſes, that the tenant cannot = 
wſtify any damage to the inherirance, in proceeding 
to abate it, but is driven to his action. I appre- 
hend it will be difficult to maintain that cutting 
down trees is not a meddling with the ſoil. 

7 3 : {7 


Friday, 
26th aye 


|» The Court will 
not ſtay an ac- 
tion of treſpaſs 


reſtoring them 
or the value, 
with coſts, 
where it will 
not end the ſuit, 
and value is not 
admitted. 


determination. 


caſes are clearly che other way. 


for ſeizing goods, 
on the defendant 


ey 


cars. THE -EXGHEQUER,. = 95 


The caſe of Cooper v. Marſbali ghreras this: cake 
and I think. we ought to d * a of * 


n 22 = 7 
Op „ Vs e 
＋ | 


45 64 
l 


Abatement ought only t to be jr alk in 1 ca u 
of nuiſance where the injury is apparent on the firſt 
view of the matcer. The abater makes himſelf his 

own judge, and proceeds at his own hazard to de. 


| ſtroy. the thing which he conſiders as an infringement 


of his right; whereas in an action, the inyaſion. of 
his property meets with a fair diſeuſſion, and obtain ſor 
him a proper recompence, without the previous de- 
ſtruction of thiog in diſpute. We ought not to ſtrain 
a point to let in this ſpecies of remedy, and. Ky 


R | The other Judges concurring, 


* 5 3 


The judgment was affirmed. 


KNOTT V. „Banxkx, 


— defendants ſeized ten hides brought t to mar- 

ket by the plaintiff in London, and proceeded 
under 2 Fac. 1. c. 22. before the triers, for condemn- 
ation: two were condemned, but the validity of the 
ſentence of condemnation was diſputed, and this action 
of treſpaſs was immediately brought for the taking 
all the twelve, — A rule was obtained ta ſhew cauſe 


whys 


the plaintiff to proceed at his peril. 


. 7 ben . 


why, on returning the ten hides or their eie, and 
payment of colts, proceedings ſhould not be nen or 


£ 
X 


Plumer and Marryat ſhewed 3 —Thay inſiſted, 
that theſe orders were rely made for return of goods, 
and only where it TEE end the ſuit; that the deten- 
tion of the goods, upon a charge which implies bad 


workmanſhip, | might affect the plaintiff in his trade. 
That is laid as Tpecial damage i in the declaration ; and 


the j jury alone can apportion it. The neceſſary da- 
mages for their detention, and the value of the leather, 


in caſe the article is ſpoiled, are proper for the ſame 
tribunal, In Pickering v. Truſte, the value was ad- 


mitted. 


Pariridge and Dampier on the other ſide.— The 
caſe of Pickering v. Truſte, 7 Term Rep. 53. was pre- 
ciſely like the preſent, except that there the defend- 
ants offered to return the whole hides ſeized. Every 
objection to the preſent application would have 
applied there; yet the Court granted the rule. 
There is no affidavit of ſpecial damage, and therefore 
it is not to be preſumed. The Courts, by ſtaying 


proceedings on the return of goods, treat it as a pay- 


ment of money into court ; and if the plaintiff chooſes 
to go for more than is offered, that being the only 
thing remaining in diſpute, the ulterior coſts ought to 
abide the event; otherwiſe it may appear by the ver- 
dict, that the ſuit was proper only to the extent of the 
hides offered to be returned, and the plaintiff will be 
proceeding on a groundleſs claim for the other two, 


with a certainty of a verdict and coſts. There being 
no proviſion in the act to exempt officers from coſts _ 
= on 
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8ame day. 


On an 2 
Soy 
tion for r 
e, oni 
4 "5 the .. 
ter Seſſions may 
either order pay 
ment of the pe- 
nalty, or impri- 
ſonment. A re- 
cognizance of a 
ſurety taken for 
trying the ap- 
al, and pay - 
ing the 8 
with coſts, on . 
affirmance, is 
8 


uſtices to keep 


| mi with de dis enen a 3 | 


to the protection of the Cours in * fair n, id 
we ehe, 


| being to ſtop litigation. But here the parties have a 


"Ef in *. 5 where the value had been admitted, 


To defendant was convicted, under the 1 30 Ces. 3. 


days, but brought up again before the end of the ſeſ- 


An order of the ſelves entitled to confine him. 


jn confinement for two days, during their ſeſſions, is not a commitment ip execution for phis 1 
fence, _ myſt * for three months, if at all. | 


to exiſt in this caſe, ) makes them pecvliarly. entitled 


Fl 


= he Court thought that ſuch orders, in Ai jos of 
treſpaſs for goods, were only proper where the whole 
ſoit would be ended by it, the object of the Court 


veſtion to try on the other parts of the caſe, and the 
Pr muſt proceed ; beſides the difficulty of aſcertdining 
the value before the Maſter, diſtinguiſhes i it from 8 


The rule was diſcharge, 


. 
— — 
— — 
i : 
* 1 
: 


The KING v. Brrraur. 


i 


c. 80., for killing game. He appealed, and en- 
5 into recognizance with two ſecurities , conditioned 
to try the appeal, and, in caſe of affirmance, to pay 
the penalty or forfeiture of 207. together with ſuch 
coſts as ſhould be awarded. At the Quarter Seflions, 
the conviction was affirmed, and the defendant ordered 
to pay the penalty and coſts, This he was unable to 
pay, and was taken into cuſtody, and detained two 


ſions, and diſcharged, the Court not p them- 


RY 


Ck 448 % 1 


* if he cannot pay the penaliy. But on the 


Fs (uhich had bees — — ; 
—the in formality of the condition of it, n 


faction 01 the ſentence by impriſonment. 


The 13 Geo. 5 c. $0. J. 4. directs a recognizance, 
conditioned that the defendant . ſhall abide the order 
« of, and" pay ſuch coſts as are awarded by, the juf- 


cc tices,” He argued, that the condition of this re- | 


cognizance, - 0 pay the. ſaid penalty, and the cofts 


awarded, was a material variance, as the order of the 


juſtices might not be the payment of the penalty, but 
impriſonment or diftreſs. He alſo inſiſted, that ay 
the juſtices' might impriſon, the confinement muſt be 
underſtood to be in execution of that authority, and a 
fatisfaRtion of the condition of the recognizance. | 


” Caldecatt, on he be; nde. To be a ſatisfaQtion of 


the conviction, the confinement muſt be in purſuance 
of the powers inveſted in the magiſtrates. Bur even if 
the Court of Quarter Seſſions had the power of im- 
priſoning at all, yet it can only be a power ſimilar to 
that of the juſtice from whom the appeal is made, viz, 
to commit for three months, without any diſcretion to 
ſhorten the time. Then a confinement for two days 
could not be in execution for this offence. 


But the juſtices have no power to impriſon at all, 
The original order of the juſtice muſt always be merely 
for the payment of the penalty; and the only order the 
juſtices at Quarter Seſſions can make, is to affirm or 
quaſh that order. The reaſon of allowing the juſtice 
originally to diſtrain on non-payment, and to impriſon 
for want of diſtreſs, is to ſecure ſome puniſhment of the 


11 appeal, 


A 


ſecurity taken earn Arts 7 | 
the juſtices at Quarter Seſſſons to diſtrain or imprifon 
for non· payment; and it cannot ariſe by implication, | 
T hen a recognizance to pay the penalty i is the ſame 
thing in effect as a recognizance to abide the order, 


1 755 


for chat i is the only « order that can be made. : * . 
"The 92 that the pa could not 
be referred to the ſentence as a ſatisfaction of it, not 
being in purſuance of the power veſted either in the 
juſtice or the Quarter Seſſions. But they held that, by 
the act, the alternative was given to the juſtices either 
to direct pavment, or, in ciſe of non-payment, to 
confine the defendant for three months. . The recog- 
nizance not purſuing the act, but confining the con- 
dition to one of the alternatives, is bad. 8 


The order was granted. 


WHITTINGHAM v. WV 


N bill tated, that the plaintiff wis a cornet in a 
fencible regiment of cavalry, of which the de- 
ſendant was colonel; that the defendant, alleging he 
had a right or power of ſelling commiſſions, agreed 
with the plaintiff to promote him to the ſteps of lieu- 
tenant and captain for 260 J. for which the plaintiff 


: gave him a bill of exchange! that the plaintiff, 2 
ter 


& 1 
>< 


SE „ 
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aliet his. promotion, was, illegally deprived of his 
commiſſions by the deſendant; that taking money for, 


commiſſions in ſuch regiments was contrary to the 


King's orders; and that the defendant had accordingly 
not returned the ſaid commiſſions to the War-Office, 
as obtained by purchaſe, according to the practice, 
where they may be ſold. That the defendant had pur 
the draft in ſuit, and the money was in the ſheriff's 
hands in execution. The bill prayed an injunction, 
and return of the money levied, and . draft do wy 
n up to be cancelled. 3 


The 3 demurred generally, 


Plumer and King, in ſupport. of the demurrer.— 
There is no equity to ſupport the cafe. The tranſac- 
tion, if illegal with regard to the public, was fair as 
between the parties. The plaintiff obtained his com- 
miſſion ; it is not — to reſuſe to pay the ſtipu- 


lated price. : 
The plaintiff comes too late. Equity does not in- 
terfere to direct repayment of money paid upon illegal 
contracts, or to reſcind rights already veſted. The 
party muſt conteſt the matter in the proper ſtage. If 
the defence can be ſet up at law, and the party allows 
judgment to go, he has loſt his opportunity of diſ- 
puting it. The claim, whether legal or not at firſt, is 
then veſted, and is to be conſidered as if the money 
had been paid. A contrary doctrine would have this 
inconvenience, that in thoſe caſes where courts of 
equity generally content themſelves to aſſiſt the defence 
at lan, if the defendant there lets judgment go, he 
compels 


— 
n 8 22 
* — — — 
* — ner — = - 
— — 


j — — * 
är eie 5 —— — EN — - 
A 7 


"4\ 


Cres" IN THE moi pen. 
compels this Court to take the whole ny 


| direct an oppo ro TY that which 25 been by wh de. 


"Dye the money being A ben is in | back 9 
The ſheriff is agent for the plaintiff at law, and has 


it in his hands. If this Court will not interſete 


where the money has been paid, much leſs ought 
it to allow the miſconduct of an agent in retaining the 
money of his principal, or of a ſheriff in keeping mo- 
ney in his hands, which, by the rules of the Court, he 
ought to have paid, to alter the rights of the E 


The diſcovery . is a e 0 ſtated to be 


contrary to the roles of the army. It is, therefore, ſuch 


a diſcovery as will neceſſarily ſubject the e to 
e for breach of tlioſe ruhen. | 


Plumer mentioned a caſe in this Courr, where a bil 
was filed for diſcovery, whether the defendant had not 
extorted from the plaintiff a larger ſum upon the ſale 


of a commiſſion in the army, than the regulated price, 


fixed by the articles of war ; and the Court held they 
could not compe] ſuch a diſcovery, as it nol 
ſubjected the defendant to penalties. 


Pigeo. and Harvey, for the plaintiff.— The ground 
of equity is, that the defendant was taking money for 
his recommendation to the King's favour ; and what- 
ever the nature of the office may be, that is ſuch an 
offence againſt public policy as calls on a court of 
equity to interfere, to prevent the recovery of the mo- 
ney ſtipulated. Ir is againſt conſcience in the dfend- 
ant to receive the — or co take any ſtep to obtain 

5 it; 


: it; and therefore: he way be fic Ded nt 0 + ] | 
any ſtages It is as if the draſt h beer obtained —_— 
out aux confideratians 96965! 0 UT 4 „„ 


Ir dem em e io the bay, ho Ae eden 


is liable to any. military penalties for this offence ; that 
ought, therefore, to have been introduced by a pleas 


il meant to be relied on. But the demurrer is general, 
for xant of equity, and at leaſt the demurrer ought to; 
| have n. this. 1 20 E's to the * 


covery. 


THOMPSON, rs e 6 bill ! is for iſco 
very and relief, and the defendant demurs generally 


to both, 1 apprehend it is a demurrer to the relief 
18 pinie and to the diſcovery as conſequent ta 


it, Then an objection applicable to the diſcovery 
alone is not ee _ foch a ee . 


The caſe load « over cl dis day. a7 angry 


CY 


Macponaip, Chier Baron (afer facing the 
caſe). The defendant inſiſts that there is no 


againſt him in favor of the plaintiff, becauſe having 


had the thing ſtipulated, he ought! to pay the price 
fixed for it. He alſo relies on the liability to mili- 


tary penalties as a ſuffioient reaſon to ſave the diſs 


cloſure required; — but the ſhape of his defence, a 
general: demurrer, will not allow that ground to be 


taken; which could only cover part of the diſcoverx 


ſought.— With regard to the tranſaction itſelf the 
plaintiff impeaches it from the beginning, inſiſting 
that the defendant had no right to ſell that for which 
de exacted a price, Tae recrimination upon the 
: plaintiff, 
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phi; Ant he was mne en does bot ap- 


Ply in thoſe caſes where public policy requires our 


interference to check vitious practices. FThbe prin- 
ciple of this juriſdiction is very fully diſcuſſed by 
Lord Hardwicte, in Lord Cbeſterſeld. v. Nanſfen, 
(2 Vez. 156. 1 Atk. 352.) by Lord Talbot, in Low v. 
Law (Forreſt. 140. ), and by Lord Thurlow' in Hane- 
ington v. Du Chatel (1 Bro. Rep. 124. ), which" elta. 
bliſh the rule not only as to offices compreht 

within the ſtatute E. 6. but to all public offices, the 
practice of taking money for recommendation to 
offices being held, like marriage - brok age bonds, 
poblicly detrimental. The caſe of Morris v. M*Cul- 
loch (Amnbl. 4392.) is more exactly ſimilar to the 
preſent; being upon the procuration of a comtniſ. 
ion in the marines, and there the money 7 
paid was e ad _ refunded. | e 1 10 


* . i* 
* 


Theſe caſes ly eſtabliſh the _ that Ade 
a a man ſells his intereſt to procure another an office 
of truſt or ſervice under the crown, it is a contract 
of turpitude, and cognizable” by the juriſdictio of 
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. - The objection to the diſcovery ſought, as to the 
conſideration of the draft, cannot be taken upon a 
6 _—_ Gonaurrer which covers the n . 
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Wucinsen, Renn v. cao. 
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\ CTION E. enen M ds count 8 It a firanger te- 


by the plaintiffs was that for money had and 
received to their uſe. + The plaintiffs teſtator died 


ceives rent due 
to the teſtator in 
his lifetime, 
and afterwards, 


in OZober--17 93- The deſendant, his widow, received by deviſe of the 


tenant in poſef 


after his death the rents of four. leaſehold houſes. of gon, pays the 


the teſtator, up to 29th September preceding his 
death; two of theſe houſes, in Dule:ſtreet, Mary- 
bone, were held under one ground landlord, and the 
other two, in S. Pancraſs pariſh, under another. 
To cover the demand of the plaintiff, for the rent re- 

ceived by the defendant from the tenants, ſhe brought 
evidence that both the ground landlords had applied 
to the tenants in poſſeſſion for the ground rents, who 
had referred them to the defendant, and ſhe. there- 
upon paid their demands, which covered reſpectively 
the demand of the plaintiff for each eſtate. 


” 
The 
* 


demand of 
ground rent, 


due at the ſame 


-time, for the 
fame premiſes, 
he may dedu& | 
ſuch payment 
in an action by - 
the executor for 
the rents re- 
ceived. But 
not a payment 
of ground rent 
ariſing after the 
death of the 
te ſtator. 


5 


ground rent ſo paid for the Dale: ſtreet houſes was 3 


due at Lady-day 1790.— Thar for the houſes in St. 


Pancraſs was from Laay- day 1793 to Lady- day 
1795. The portion of the latter, due before the death 


of the teſtator, being leſs than the rent received by the 


defendant from that eſtate. 
ing offered, the counſel for the plaintiff objected to 
its being received, on the general ground that the 


defendant was not entitled to ſet up any ſuch pay- 
ments. — The Lord Chief Baron admitted the evi- 


dence, and directed a verdict for the defendant, re- 


Upon this evidence be- 


ſerving the point for the opinion of the Court. 
1 ; | The 
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as any other bailiff in that 


meant to h. ve ſet 


2 


table 2 Gion 14 & the true ie Ges 
Duale v. Sollet; 1 0 LL io d Mo 
lane, 2 Burr. 0. 


ments made in the ufual 
wither any particular. 
1 Roll. Abr. 125. pl. 8, 9 
. 126. 4. 


26. pl. 1. F. N 


1 Cha. Ca. 126. Ane v. 
executrix de for tort ſhe w 
caſes to retain all payments made y her, 
the eſtate is not damnificd, „„ 
Conſidering the defendant : as a mere 
is entitled to have the ſum paid, for the 
couped in l Mbiteball v. Squire, C 


a the i iy. eo, * ee, 25 agent os 
the tenants in poſſeſſion. They referred the ground 
landlord to her for payment, and ſhe having. their 
rent in her hands, paid the ground rent out of it by 
their direction, and as their. agent. It f is elear that 
ch payeent mu be alloyed.rg cher, Sapyird v. 
| Fn 4; Term Rep. 41 1. 81 1 $ 1 f, 1 4 Jorma" 


The only n between that caſe and e pre- 
ſent is, that ] there the tenants were threatened With a 
diſtreſs. Here a demand was made by one who had 
a pow er to diſtrain, and that is | ſufficient! to warrant 
9 payment by the wy Hate to! he compelled.” | 


| Rowe, — I Wi ay in + ſupport t of the mls 
By this action we admit the agency for the purpoſe 

of receiving the money and paying it over to the 
plaintiff, like the agency of a banker, but not a 
general agency to pay all our debts. The moment 

the rent was e to wad eee o Me ion was 
cloſed, 5 2 0 ; 97, a | . $14 7 |; 


13 7 


The tenants — Rt . own rome; would 
not have been entitled to pay. the ground land- 
lord, unleſs compelled, or unleſs they, had. given no- 
tice to the plaintiff, their immediate landlord, - and 
he had refuſed to pay it. Such a- payment by them 
would have been merely voluntary, and would not 
have entitled them to deduct the amount out of the 
growing! rents, much leſs to have maintained an ac- 
tion to get the money from the plaintiff; and the 
caſe of Sapsford v. Fletcher turned upon that diſ. 
tinction, of its being a payment by compulſion. 
The payment by the defendant was clearly voluntary. 
She was merely i in the character of a baer, holding 

VOL, II, 8 | the 


+. 


6e chin kateht, that every banker Is f. 
wu himſelf by voluntary ren of 
from his creditor, Plowd. 282. . 2 


c iy ag = „ cannot 
deducted from or in any manner ſet off againſt, th 
rents due to him in bis lifetime. The e executor way. 
entitled to theſe rents, for the 


wo Sand rent, 2 damant 6 for rent 44 8 
N | ranked with ſpecialty. debts only. 1 Roll. Abr, . 

5 x Of. of Executors 146. The tenants in poſſeſſion 

5 could not have deducted the payment of ground rent, 

Ee” due after the death of the teſtator, from their rent due 

„ before it; nor could the executors have pleaded the 

- liability to ſuch ſubſequent ground rent to an action 

5 againſt chem; but the rent received from the tenants, 

due in the teſtator's lifetime, would be affers in their 

hands not ſubje& to that deduction. Then the inter- 

| ference of the defendant, a ſtranger, cannot put ber 

| in a better ſituation than either of the parties them 

ſelves 1 Rane In OO) 1 é 


Planer infiſted that this diſtinction from. the Gates | 
of the ſeveral demands, not being taken at the rial, | 
but the ſingle point reſerved being that applicable 
the whole ground rent paid, no other « 
now be raiſed, e 


g N \ 5 . 


ws = ow e 


8 87 * "IE . . 


a Shiga, Arbe ing Ws ſtion 
teſerved at the trial was, Whether, in point Wi 
the defendant tould ſet up any payments of ground 
| rent againſt the recerpts of rent by Her? The eounſel 
| on both Hides tHien' calculated the ſums due recipro« 

_ cally; and it was agreed upon the calculations made, 
that the refblt of the balance on either fide wobld 
depend upon that queſtion, As to which ir ſeems 
decided by the caſe of Sapsford v. Fletcher, in K. B. 
Mr. Joſtice Buller there conſiders the fent payable 
dy the tenant in poſſeſſion as virtually conſiſting of 
two parts, the rent due to the one landlord, and 

that due to the intermediate landlord ; then being in. 
its nature ſo diviſible, it cated to be ſo in the 
defendant's hands; and a payment to the ground 
landlord of the portion due to him, is a diſcharge 
pro tanto and 4 payment to a 2 land- | 


ond. 


But it now” turns a open [ae , fache before the 
Court, that a material diſtinction had eſeaped the 
obſervation of us all. A great part of the ſums 
paid by the defendant, on one of the eſtates, accrued 
due after the death of the teſtator, and undoub 
that cannot be deducted from this demand. They 
are debts of different natures. The fom due to 
the teſtator was payable, at M events, for the benefie 
of his eftate; and it was optional in the executor to 


have renounced this leaſe, if diſadvantageous, upon 
a deficiency of aſſets. By continuing to hold, he is - 
perſonally anſwerable. The demands cannot in any 

EE ſhape 


mf - 


ane af enidency: of any. e 9 | 


Where acreditor 
apparently ac- 
cepts and gives 
a receipt for. a 
compoſition, in 
order to enable 
the debtor to 
deceive his 
other creditors, 
but takes a ſe- 
curity for the 
reſt of his de- 
mand, ſuch ſe- 
curity is void, 
although there 
35 no joint agree- 
ment among 
creditors, nor 
any one is in 
ſact deceived by 
the fraud. 


pay theſe notes, and was ſued by ſeveral: of the cre· 


Thereupon the friends of the plaintiff propoſed 


end $0, by which it was op poſe 


it-would be unjuſt that they ſhould. of won cludec 
by this WIE ** going Wn, with their caſe... 59 0 
The Cour are therefore of opinion char « we 4 


D 


8 E, | | ; RW? 
2 x . * . 1 2 ** * 
3 „ # 6%. 
TY awer and Another 'G | 
Abel T er 15 25 4 
135 
. 


* 177; the plaintiff, being indebag” to: the de- 
fendant and ſeveral other perſons, agreed with ll 
his creditors to aſſign his effects to truſtees for their 
general benefit; the aſſignees undertook. to pay, an- 
did pay, 105. in the pound, and the plaintiff en 
his notes, at twelve months, for the remainder; his 
effects turning out unproductive, hg, was unable to 


ditorsz among others by the defendant, who com- 
menced his ſuit, and arreſted the plaintiff, in 1791. 


to all his creditors a ſecond . compoſition, | diz. 
to enable him to Pay. 25. 64. in the pound, in 
eh * conſideration 


LED 


dition of Al the ee — in it. The 


ſendant aniſvveted this propoſal, och Junuary 1792 — | 
mand: payment of the whole; add= | 


in his letter 
ing, * he (the plaintiff) may do this with great ſafety 


« to himſelf,” provided the tranſaction Nr concealed 


from his other creditors.” Ona 
he again wrote, on 16th aeg 1792, Trop 
accept the following terms: On receiving 2 25. 1 6% 
« in the pound, and his. full coſts, he will — 
© to  MriFoweel? his note of hand, provided, at the 
fame time, he and ſome one of his reſporiſible - 


(t — will give ſecurity for payment of the re- 


0 ſidue of the money, as ſoon as Mr. Fawcett has 
« paid the dividend to and ſettled: with his other 


« creditorsz this circumſtance may eaſily; be con- 
« cealed from them, for if Mr. Fawcett produces 


« to them Mr. Gee's:note, they will in courſe con- 


« clude the tranſaction with him to be ſettled .. 
Theſe propoſals not being immediately complied 
with, the defendant went on with his ſuit; the plaistiff 
filed a bill in this court for an injonction, Which was 
diſmiſſed, and the defendant again proceeded. at law;. 
till the month of January 1793, when the plaintiff - 
Fawcett procured”. the ſum requiſite for the Pay=, 
ment of 25. 6 d. in the pound, and entered. into 
a bond for the remainder of the debt, with the plain- 
tiff Bunyan as his ſecurity. The defendant there- 
upon delivered up the note, indorſed thus, Receiyed 
ea dividend of 25. 6d. in the pound - this note, 
« on the within ſum of 248 Alt was proved that, 
about the ſame time, the plaintiff had gone round 
to all his creditors, had repreſented to each that all 


were ready to o accept, and that moſt had accepted, the 
9 v3 — 235 faid 


c 
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5 1 Sap WEN 

„ 5 

Pier and Kyd, for the — infiſted- on this 
bring: wi 2 common ue aan; in many 


ks 3 5 i * 


" Jackſon v. Duchaire, 3 Yew 575 „ L. 
max, 4 a Rep. . 166. wreak v. 3 Pal 


I 5 * thew a4 the whole matter may be ioveſt 
at law, and where the juriſdictions are concurrent at, 
the priority of the ſuit at law ovght' to pt vail, __ 


LG GOIN ; py 1 bo 
7 i, $83 wo. * „„ 


8 | I he plaintiff ought to come into 
: clean hands. In Smell v. Braskley, 2 Fern. 6⁰ . 


: "7 x; 


EY «7 8 * 9 l jy N N K * 
— f 


* Fn Ph th 5 7 01 Nl 1 u. 1 
1 | hs "the: N of te, 


" 8 
. ͤ˙ldzʒ a 


— ch deſendan 9nd all he cube 5 

creditors, by miſtepreſenting to each the readineſs of | 
the others to accept the compoſition. | In 1 ſe⸗ 
yeral neee dns, ar, d Me 


The cranſuttion LF 65 e in 11793 can: 
not be connected wich the preceding negatiation in 
1792. It was notorious to all the creditors that 
that negotiation terminated, for the defendant wont 
on with his ſuit ſor ycar after it. That was a ne- 
gotiation for a diſcharge: by a deed, conditianed to 
be void, if all the creditors ſhould not came in 
but the tranſaction in 1793 was merely a diſcharge - 

by giving: wk the MILE . * re | 
at all. 1 KY 


There i is 3 LT Int: nals 
action the defendant had any view to deceive the 
other creditors, for they were not parties to it, The 
only circumſtance to be adduced againſt him ns 


* y 3 
— p 4 5 Le T3 
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e PP 
WIA 1 


oF ; ; 
t Y 4 , SES 
* 6 | 4 2 N 
r e Ir. Farr ONES «St A oy VS 04 $9 SEASON AE ee err F * 


indorſement on the note; but that is no n 
a receiph *. the ſum n Joan eh. 


The . hwy dove ypon 8 * all 
the creditors jointly, and in moſt of them there has 
been an expreſs. proviſo to make the compoſition, 
void, unleſs all ſhould- come in, But where each 
creditor is making his ſeparate private bargain with 
the debtor, as in the preſent caſe, there ſeems t@ 
be no reaſon why it ſhould not be done in whatever 
manner they can agree. The exilteace gr deliver 
U 4 | ing 


* oy is obſervable that the arten to ns "0 
tranſaction comes from the defendant, and the ere. 
ditor therefore ſtands much more fanny urably.:th 
If he had ſuggeſted the concealmen 
wards come here to take eee 
defendant” goes further in bis ſerond-l etter; he not 
only propoſes to conceal the real tranſaction from 
the other creditors, but offers to enable Fawcett 10 
impoſe upon them by producing his note and 3 
receipt for the compoſition, As ſoon a$ the vhs 
found himſelf enabled to accept this propoſal, 
it was carried into effect, and, the indorſement on 
the note can have no other meaning ch? __ 
| ow of RN eel the nes ee ee e 


F i 


r 
It appears thar 0 of the' ede de with 
the plaintiff before the defendant did; but that is not 
material, The defendant authoriſed the - plaintiff to 
hold out to the others that he was ready to accept the 
compoſition. And it is of no conſequence whether any 
of them were actually induced to come in by ſuch. 
repreſentations, or by the production of the receipt, | 
The principle is, that in ſuch caſes each muſt con- 
duct himſelf openly, and in the manner in Which be 
appears to the world to act. If his conduct is ſuch 
as has a natural tendency to induce the other credit- 
prs'to believe that all are acting upon equal * 
wages: 
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by - chane ee any: privace-.- et 8 5 | EY. 
i greater benefit to one, is a — and „ 
thereſore void. The preſent caſe © Ns 


within the eaſes in which this principl * 
been adminiſtered.Mlidaleton One. "Cockſbar 5 I 
v. Bennet, Jacen v. Lomax, Lord Chefterfieldy, © 0 
Janſen, Gelen the r ee ne en en 20 25 
in; *. Woe OO IU COYLE OTTER: OTE; 8 8125 e | 8 | 
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maus, Clerk, » . Macuer and Others. 


san day. 
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als was 3 bill for Mis One br the Gebaut A water mie 
Kerryſon, had built a new water-mill a few years pedal and bit 
before the time for which the bill ſought an account; tithe in reſpect. 
at the e of 8207. He bas in a | HOON eee 3 


ö „ dut as a perſonal 
*. e #9213” ne e 


— 


q he 
> " oat 3 4 *; 4 4 > 4 | 
4 : . 8 1 ; 1 . : 7 mode of ACe 
' 5 4 : } ; i ; £4 „ 4 2 2 f 


counting. 
Plumer, Stanley, and GCridnwoid, for tue defendant, The tithe of 
argued that this was a perſonal rithe, and therefore the clear pro- 


fit being only 


due to the rector of the pariſh i in which the defend- due, the rent is 
ant reſided.” 2 Inſt, 621. 3 Bult. 22. 1 Rol. Rep. den; and in 
405. Cro. Fac. 523. 4 Mod. 215. Dogen v. Oliver, — 

occupation of 


the owner, an yearly value in the nature ot a rent, is to be ſet upon it deducted. 


; | A farmer „ pert lend, pore he tes 
out the tithe of 'of all then.cus down, before any is carried, and provided it be not done 


vexatioully, 2 
Bunz. 


7 
97 


277 oe 
* 


und 1 Bro. P. Cg 


ls, that only the -cench. part- of the 
is dos for -cichis,- Ra ia Chamborlayue 


1 3 he mill are in 8 firſt place? to be dedudted, 
_ © Thoſe charges not _ 05 repaid, no tithe will 
De due to either rector. e N a pom 0 LA recs 
: N OD LRN 1 Ah pd Oe Ra, 
| Partridge and Bell, for ahe's plaincif, ev 
ES. that ac leaſt for the purpoſe of deciding to whom the 
itthe was due; it was a predial tithe, payable 7 Lori loci. 
Gumley v. Falkingham, 1 Show. Rep. 281. Carth. 41 5. 
5 1 Roll. Ar. 641. The caſe of Chanberlayne v. Newte © 
=, | ou decides, as to the mode and extent of payment, 
© _.....,,, that it (hall be computed! as 
"IJ That it is not a perſonal tithe in reſpect of localieyis 
dlear from this, that a modus for land covers a mill 
| 5 _ erected thereon, 2 inf. 490. Ruſſel v. Morey Roll. 
Ar. 65 1. Talbot v. May, 3 Atk. 18. $4 „ 
Haine, Exchequer, 18ch December 178 3, and un- 
MM 15784. That was a caſe where an exemption wa 
claimed for the land, under an incloſure act, and 
dte queſtion was whether a mill newly ereted was 
covered by the exemption, . The Curt. held that it 
1 | was ; that the tithe of mills was a predial tithe, in re- 
l Side ſpect of locality, although payable as a perſonal tithe 
1 ja point of quantity (a). e 


* 


-was counſel in it for the miller; Man eld was on che other fide: 
it came on upon & motion for a new trial. « 


IJ 


. 


erpences can he claimed as ſurb in any: perſonal 
tiche. Tobe defendaot. being che owner of the mi 
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Mie Chief 
which the tithe of : mills 
fixed by 
Duin ober caſes; ie is now ſettled that it is tq be 


* PL 


it mat of king ta be nd 98.6 ap 
tithe, er ts ES 


the — mall claim his proportion of the cler 
reſidue, conſiderable doubt has been raiſed. 
one hand it is ſaid, very truly, that ir would be un 
extreme hardſhip: on the preſent incumbent, if the 
whole expences of building the mill were do be de- 
ducted out of the firſt profits, becauſe that would 
probably take away his chance of ever being be- 
nefited by it. On the other hand, till ſome retribu- 
tion is made for the original expence, we cannot 
| begin to " the miller with uy thing as his 


(e) Searches were made, to diſcover whether in that caſo the 


rent was allowed as a deduQion, in taking the account before the 
Maſter ; but nothing 3 in Low record from which it could 
B = mate 
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 verfiains ro him 7 


mie d l in the hands of of the owner, the ſame meas 
ſure of Juſtice is applicable to it as if it were i in 
leaſe, It is capable of having an annual value or 
rent ſet upon it, and when that is aſcerte 
be ded as if it were rent actually paid. 
ſhall thereſore direct the Deputy R 
inquire and ſet an annual value or rent on the mill; 
and after deducting that rent and other incidental 
\expences; of ſervants, & W the RO to accu 
for the tithe of the clear pr 7 0 
= - | Ny 7 hn. 
Partridge ſuggeſted that the whole rent or Fe 
value ought not to be deducted: rent of a mill is 
8 paid for two things, the water and the m- 
cChinery; in many places the principal part of the 
; rent ariſes from the value of the fall of water; that 

| deing the natural benefit arifing+ from the fr 
oo is. moſt properly the ſubject of tithes ; the deduction 
| | ought only to be proportioned to the valve 
3 as a recompence for the c 


| | 8. The Court tho that it. was ary. to have 
one general rule for all caſes ; that the whole rent muß 
| be deducted, as an expence, in the caſe of a tenant, 
| 8 and the ſame meaſure ought to be adhered to in the 
ca lſe of ths propriator. „ e 


n 
* A 
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N TERM. 27 0 IORGE 
ana point in the cauſe was a; One of the 


defendants occupying, among other Har « plcce of 


meadow of nine acres, cut it down at four ſeveral 
times, and-fer out / the tithes of each cutting ſeparately; 


as it was cut,—He gave. evidence- that from ße 


ſtocking of his farm, and other circumſtances, par- 


. ticularly. the danger of floods, this mode of huf- 
bandry was more convenient to him than to cut all 


at once. | 1 * e notice to the Plaintiff at each ny 


WT 


8. W 45 5 -: | 7 * a 
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For the br it was objected; Wa "this Seit | 


down ſo ſmall a field at four cuttings. could. only 
be juſtified from abſolute neceſſity, as it "mY ſo 
rl. trouble to the clergyman. 27 


4B 


For the defendant was cited, rin, v. Rah, 


5 Bac. Abr. +... 


2 4 * 
13 : 4 A 


De Court held the rule to be, that all the hay cut 
down in a field at any one time muſt be tithed before 5 


any part of it could be carried away; but the 
quantity to be cut at each time was in the diſeretion 


of the farmer, unleſs there ſhould appear a deſign 


to defraud or vex the clergyman, under the pretext 


of convenience to himſelf. As the mode of huſ- 


bandry in this caſe was s fairly accounted for, they 


beld | it well enough. 


rnḿam . % ˙Ü i... 


ay 


all chote duties.—A diftringas went. 

raiſed 587 J. being the amount of the a 
taxes on houſes and windows. They. obtained an. 
order to ſhew cauſe, why they ſhould not be at li | 
to pay in that ſum, and why the proceſs againſt 
in reſpect of the other duties, which they conſidered 
as perſonal taxes, ſhould not be ſer aſide. 


wa, 


Cauſe was no- W 
and Richards. 


. 


* 


bon of the matter in the cafe of the pariſh of 1 
 Bledon (a) he had taken occaſion to reconſider 
that the extent of the danger to the revenue, 


n 


the ſeeming clearneſs of the intention of the Legiſa- 
ture, made him retract the admiſſion he had made 
in that caſe, and bring 1 it again before the Court. 


* - * 


. | | (a) See ante, . 855. 


The Attorney General ſtated, that after the g di iſcuſs 


The: ” Ges. EP g. - W to ith ——— 
proviſions of 20 Geo. 2. c, 3. which re- 
eier the aar, on ee I — il 
« levying,. nol yeying 3 W 05 25 "Ai = | — 
only queſtion that can be-raiſed is, Whether me = 
nature of the taxes is-fy diſſrrent, that this proviſion 5 oo 
for te · aſſeſſment canndt take place in regard tdb 
thoſe contained in this act, and fo comes within the 
exception of the act, * as far as. the ſajd proviſions - 
« are applicable thereunto ?”—But it is clear from 
the act, /. 25. that the pariſn is anhinerable, and 1 
this is the only way pointed out, in which they are LE 
to make good the defieieney.— There is no greater FR 3 
hardſhip. on the perſons keeping horſes or catriages 
now, paying for, the deficiency of theſe taxes in 1789 
than chat the preſent occupiers of houſes ſhould pay 
for the occupation of perhaps other perſons, and 
r n eee NE” 
ſame period. | e © EA 


- 


| Pareridie and Daxtces,.on the viher ade, arved ES 
that the clauſe for n. was not WO 3 
to perſonal teres. 7 T6 | 


5 


(a) It by to be nated chat the aus a for gates. 
ditional duties on houſes and lights, gad which: all adopt the - 
gulations of the 20 Geo. 2. employ the ſame expreſſions for that 
purpoſe as are led m this act 25 Geo. 3. See 31 Geo. 2. c. 22. 
2 Geo. 3. c. 8. 6 Geo. 3. c. 38. 18 Geo, 3. c. 26. 25 Gw. 3. 
c. 30. It never was doubted, and by this motion it was admitted, 
that as to thoſe duties the general words in the acts were ſufficient . 
to incorporate the whole proviſions of the 20 Geo. 2. and among 
others that for re · aſſeſſment. 
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. a hardſhip in the caſe, 
are choſen by the comm 
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either caſe, whatever may be the mode 
money that is in arrear; that queſtion will be for- 
different pariſhioners to diſcuſs among themſelves, 
and ſeems on both fides to preſent conſiderable 
doubts; but the proceſs of the crown is r 


the order muſt therefore be diſcharged. 1 
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 Hollift objeed, that there was danger cc 2 
practice, as the effect of the leading interrogatory „„ 
muſt remain upon the mind of the witneſs;; and it is 


poſſible that a party, might put leading interrogatories © 
; at firſt, on purpoſe to produce this effect, and alſo, N 1 


by ſeeing the depoſitions, to diſcover to what. %% 
to direct bis ſecond ner ances. co 6 ds. Ge, „„ 


5 „ . . 1 LE | g 
Tb Court admitted the. general danger of ſuch a 2 


practice; but as the interrogatory ſuppreſſed went ah aa 1 
the very gilt of the cauſe, without which no. pi eg: 
the depoſitions could be underſtood, and as the que. 
tion turned on fraud in ſetting out tithes,” where any ee 
ſuſpicion of an impfoper effect of this motion might oo © 
be * obviated by a trial at law, they granted the 5 „ 
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Where, by the ember 1796, 
terms of an auce 


to t $4 
. was the purchaſer, and 


9 


* 


iD 1 the 
= party takes any 
de te gucken of ſale, the reſt of 


the other, till it e Purchaſe: 

/ | becomes impoſ- paid, and the conveyance made by 
' - _ | theagreement Marcb.—Neither party took any ſtep Lo: 
5 . bythedayfixed, the other till the 23d, when i 
ned, and told the defendant it was the plainti 
a _. the contract carried into effect. Th 
__— ſendant objefted that no abſtract of the 
Ah of it delivered; and added, that unleſs ſuch 
Z nag 164 deeds were ready to be deli 
. on the day ſtipulated, (the ſecond day 
5 would not go on with the bargain. That being then 
_ impoſſible to be done, he immediately brought an 
E -  - ' ation at law to recover the depoſit money. This 
| | bill was for an injunction, and ſpecific 
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time is not of the eſſence of ſuch contracts, unleſs. 
where the conduct of . . ens chat 


mean 0 to * it. 


4 8 


an of Pa ae cles ved, . D 


or by the conduct of the parties. Pine v. Curteis, 


4 Bro. Rep. 33> . Smith v. * 1 vol. 2. 
J on gby, 9 


Mace Chief Sas ts is no SY 
which ſays that the mere neglect of executing the 
agreement at the very day ſhall alone avoid the 
whole agreement. Certainly the rule fray 


adopted, that time ſhould in no ca 
as of the eſſence of the contract, is too broad. It 


depends entirely upon the manner in which the par- 


ties themſelves, by their n, ſhewed chat hey 


meant e . ale 


Here- —_ party i or laid, a defies; 
that the matter- ſhould be immediately arranged. 
They treated the time therefore as immaterial. , Then 


' the defendant's coming, only two. days before, to de- 
mand perforinance of "a thing then impoſſible, and 


which his own conduct had led the plaintiff to ſup- 
poſe was not meant to be inliſted upon, is à mere 
trick to get 85 from the biegain. Falk 


Richards The depoſit —— 3 at leaſt to 
be paid into court, as in * v. Burnham. = 


mn - . The 


. eee ee e, 


be conſidered 
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Gs decree in this cauſe. was reverſed or 
by the Houſe of | Lords, and an il ſue 
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Is the e eee ee e 
13 EDGAR and Others v. M1LLER and 
E Bw AY 
= bare ns plaintiffs in 1 error (defendants below) w | 
9 ; ven 2 . 5 | 
te commiſſioners of the cuſtoms in Scotland. 7 


F e was brought on the plea ſide of the Court 0 


| herrings, is not 
3 bon where | Exchequer in Scotland, for refuſing to pay tf 
1 ſhillings per ton to the plaintiffs, as i 
5 . of a fiſhing byſs, which had been *mployed three 
- months in the Britiſh white herring. fiſhery, accord- 
ing to the regulations of the 26 Geo. 3. c. 81. The 
cauſe came on in the ſhape of a bill of exceptions, 
| tendered to the Court by the plaintiffs in error. 


ES. The principal facts were theſe. ' That the plaintiffs | 
* 11 2 5 = reſid 


* 


refided, at 1 Gangs in \ Caithneſs, and EY + Rae out. 


the veſſel according to the act. The veſſel was 


lying at Wick, two miles from Staxigo, both of them 


| being creeks of the port of Thur/o; and after the clear- 
ing out, but before ſailing, the crew proceeded daily 8 
in boats to try for herrings, but caught no conſider- 
able quantity. They returned each night to the 
buſs. in the habour, - She then failed northward, _ 


intending to proceed to the Weſt Hi hlands, but was 
driven back to Staxigo; and the h rrings then be- 


coming plenty on that coaſt, ſhe ſent out her boats 


as before, and got a full cargo. It was admitted 
that in every other teſpect ſhe had entitled herſelf to 


the bounty, if the mode of fiſhing, by ſending out. £ 


her boats, could be ſo conſidered. It was roved 


to be a common cuſtom in the fiſhery to run the 
buſſes into the creeks, while the herrings are plenty 
upon the coaſt, and the bounty had always been paid 


for ſuch buſſes ; the fiſhery muſt always be carried on 
immediately by the boats. The Court of Exche- 
quer directed a verdict for the plaintiffs below, and 


gave jodgment for them upon che e of the E 


bill of 3 he | 


* — * ; 


The Attorney Gott Wy DET, Gait: for 
the plaintiffs in error, maintained, that the buſs had 
not complied with the act, in not having proceeded. to 

ſea, and continued there. - They argued from the 
whole context of the äct, and of the other ſtatutes 
upon the ſubject, that this larger bounty was meant to 
be given to a fiſhery carried on at ſea, while the. 
ſmaller bounty is alone payable for the boar fiſhery 


from the ſhore; one great object of the Legiſlature 
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wis buls 2 merely uſed as a | hor: on wee, 1 wt . 
i 9 and Aue, for t . . in eie Tbe 
twenty ſhillings bounty is meant for che 3 
vpon the coaſts, There is a higher bounty given 
© by the ſame act to the & deep ſea fiſhery.” * But the | 
| Legiſlature, in encouraging a coaſt fiſhery in buſſes, 
meant merely that ſuch fiſhers ſhould be able to fol. | 
-Jow the herrings to any part of the coaſt, not that | 
they muſt always be at ſea, —Such a fiſhery near the 
ſhore would be more dangerous, would require | 
ſtronger veſſels, and ought to have a larger bounty 
than the deep ſea 7 ag If it is meant as a coaſt 
fiſhery, the Legiſlature muſt contemplate the proba. 
bilicy of the herrings coming into the arms of the 
ſea, which are ſo numerous on that coaſt, and muſt 
have underſtood that the fiſhers would follow chem 
there: but molt of theſe are creeks or havens.. Are 
the buſles obliged to keep out at ſea; while the ber- 
rings are in the creeks ? The circumſtance of the 
herrings having come to the creek where this veſſel 
was lying, cannot vary the caſe.— Throughout all. 
theſe acts, the principal object is the enriching t the ' 
country by the fiſh caught: A ſecond is the en- 
couragement of navigation, The firſt of theſe is 
attained by having a ſufficient veſſel, and free power. 
to follow the herrings wherever they are in greateſt | 
plenty; the ſecond object is alſo attained by having a 
veſſel. and ſeamen fit to navigate her round the coalt, | 
if neceſſaty : theſe men acquire ſeafaring habits, and 
are liable to be FRO as ſeamen. for the OW + Þ 


WE 


: _ or ea men «ſhould Es to — | 
bene 2 5 8 3 | | 
_ The 8 uſed. in whe FY | 


. In genera), a veſſel . «q mes to | fea” ; 
for the fiſhery, but. the principal directions of the 


act are, that they ſhall << proceed to the white herring 
« fiſhery.” - When the herrings are in che ereeks, 
A proceeding to ſea would not be 4 procee 25 to 
the herring fiſhery, but the e RE 


The Lord Chancellor 9 x tha at the as came 


before the Houſe in an unuſual ſhape. It was an ac- 
tion on the plea ſide of the Court of Exchequer in 


Scotland; a juriſdiction which the Houſe had pro- 


bably never before had; occaſion ro conſider. The 
form of the proceeding was alſo ſingular, the facts 
and evidence being put in the ſhape of a bill of ex- 

ceptions. to the directions of the Judge, which would 


more properly have been the ſubje& of a demourter 


to evidence: but as the parties below had not taken 


any objection either to the juriſdiction or to the form 
of proceeding, and as it was of conſiderable public 


importance that the real queſtion between them 
ſhould be ſettled, his Lordſhip propoſed to the Houſe 
to refer to the opinion of the Judges (by whom 
they were attended) the general queſtion, Whether, 
vpon the facts ſtated in the record, the defendants in 
error were entitled to claim the bounty of twenty 
ſhillings per ron on their veſſel ? a 


The Judges preſent (viz. the Lond Chief Sinn; 


Buller, Juftice, Thompſon, Baron, and Lawrence, 
Juſtice) having conſulted together, „ 
6 £ MACDONALD, 
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. \[Macoon N DONALD, Chief, e gdelivered-s their u 5 
1 maus opinion, that the defendants" in error had . 
* 3 Been e ne to the Rona laic 


nn. 11 we 1 he: nature of et bot 
3 this act, we muſt perceive that the Lepillacure, 
_ anxious to encourage this fiſhery in every ways has 
baeld out ſeveral) different premiums to encourage 
perſogs to enter into it; and thoſe premium art 
pProportioned to the expence, labout, and hazard: 
2 each adventurer, being the reward jof having ke 
ployed- them in an undertaking beneficial, 1 0 + the 
| FO „ 
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1 . expence, IRA and kin are proportioned: 
to a boat fiſhery from the ſhore, the ſmalleſt bounty 
is allowed; ; if they are proportioned to a fiſhery | by 
a veſſel of fifteen tons or upwards, a larger bounty 
is given; but if proportioned to a veſſel ſtanding 
the hazard of the weather in the deep ſea fiſhety, 
the bounty i is increaſed accordingly. The candidate 

for either bounty mult ſhew that he is in the predi- 
| cament which entitles him to claim it according to 
the directions of the ow and oy. 2 which 
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The arty here e the bounty of twenty fl. 
lings per ton on his buſs, and he muſt ſhew chat 
he came within the regulations which entitle him to 
that bounty. The bounty of twenty ſhillings is. 

given for a deſcription of veſſels capable of ſtanding 
out from the ſhore, and which throughout the whole 
of the act are ne conſidered as being * 


b My wy 92 ne veſſels, of not 
leſs than hoes Joon: Oo ry FE — e proceed on i > 
| | 2 tte until their 1 5 3 | 


« ſaid 1 ec, 0 1 Ri The faithful e con- 
duct of the maſtet and crem while at ſea, and away 
from the inſpection of the officers, is ſecured by an 
oath, and, by ſecurity, given, (J. 4+): On her © return” 

into port, ſhe is to have à certificate mentioning 

the © port” from which ſhe © departed.” Thè i in- 
tention of the Legiſlature is perfectly clear, tflat the 
veſſel, in order to entitle herſelf to the bounty, muſt 
proceed to the fiſnery at ſea, and the claimant muſt ; 
ſhew that he has complied with that as well as the FO 
other ee „ rp 
Here the veſſel was regularly ied out, 3 . 8 | 
to the directions of the act. There was alſo a fair „ 
intention to have complied with all the other requi- 

ſites of the ſtatute; for the veſſel actually com- 3 

menced her voyage towards the Weſt Highlands, and 1 

was driven back: before the weather permitted her ; % 

to reſume. her voyage, the herrings became. Plenty 

on the coaſt, and the defendants gave up their in · 
tended. voyage, let the veſſel continue in harbour, 

and carried on à fiſhery by their boats from the 

ſhore, till their cargo was completed. They in- 
tended td have acted in ſuch a manner as would have 

entitled them to the larger bounty, but upon the 
ſubſequent accidents intervening, this intention was 


abandoned, and they 1 that ſort of fiſhery 
5 which 
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St. Joan v. CARGILL and APTHORPE. | 


* 


T was a bill for an account and injunRion againſt 
an action brought by the defendants. 5 


* 


/ 


& 
1 


An injunction was obtained, upon an attachment 
againſt Cargill, ſupported by an affidavit, ſtating 
him to be abroad, and confirming the material alle- 
gations of the bill. On the ſame day Apiborpe had 


filed his anſwer. | n | 


» j 
: 
2 1 


Afterwards, at the fittings after laſt term, Gs; f 
moved to diſſolve the injunction. Cox objected, that | 
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| Grin now moved to Ace. 
. and Fj proceeding tc to n 


1 — 


Cor objected, that the anſwer of Apib 
not be read; that it could only be offered inſtead 
of an affidavit of the facts, but if an affidavit; had 
been made, the x laintiff would. have been entitled 
to anſwer it; by reading the anſwer | 
would loſe that benefit. 
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. The Court were clearly of opinion that the anſwer 
could not be read, and 
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Dag 1 0 - Anh the declaration, PR Where the | 7 be | 
. Chriſtian name - of the plaintiff -having been plaincie is mir- 5 
wm⸗ken in the proceſs, and in all the proceedings. Leit, und e 
1 Tbe iſſue? had been joined, and the recorc ent down, anc ge" 1 

5 | but, before the aſſizes, the miſtake was diſo leave to 3 


ea ann 


* 4" 


He mentioned the caſes, Bondfield gui lam v. Milner," paper = 7 55 

2 Burr. 1098, Mace qui tam v. Lovęit, $ Burr. Whether a mit. 
2833. to ſhew that amendments are allowed ? in this 3 25 — 
ſtage of IN cee 


Py " 
s — * n 
i ky x - v : c 6 
23 an. S ! * . * # 2 N * 
e | N 3 + ht { - . 
1 an y . wy 1 2 < | 
8 - yy 
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Walton objected whe no 3 r be 
ualeſs where there is ſomething. to amend by ; here 
the whole is wrong. In the caſes cited, the proceſs - 
was regular, and the miſtake was in the declaration': „ 
there the caufe was properly i in court ; here no cauſe 
between theſe parties exiſts. The Court cannot 
make the defendant appear to a ſuit in which no 8 "Þ 
proceſs has iſſued againſt him, or transfer his . +," = nl 
 pearance from one ſuit to another. On . 


If any amendment could be, it muſt be in the 3 
ſame term, 


* 


This 's a cauſe of nonſuit, for the plaintif f n 
13 to know his own name. If the defendant's . 
© name is miſtaken, he muſt plead in abatement, and 
2 | tat then 1 


much doubt wh 
of nonſuit. 
| tion might have been taken by * 
ment (a); and that 


. CLalMbes 97 .v 


DU a 


22 


to take advantage of 
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(a) See 1 Com, Dig. 
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Jobnſen on the other fide. © Tl 


Upon confulting the 


to be that the defendant is enti | 
time, to commence ; 
of the eight days. e ans. e 
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HIS. Was an ejectment brought by a mortgagee, = 
K4«„½% 1 ON 1. 2 
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ane intereſt, "I 


3 ae char he infiſted that other principal 


verre : chargeable upon the + nes, - -beſidesthe - | | 


mortgage. —He alſo produced an affidavit in ſup- 
port of the notice, which ſtated a truſt created" by 
3 both parties, for the ſale of Part! of the eſtate 
mud ſome expence# incurred” in the execution 
1 of that truſt. He inſiſted that theſe expences dere | 

- + chargeable upon the premiſes. —The amount of * 
Wi. ſums inſiſted upon, beyond that 0 on che 
TO ebe, was not ſpecified. 5 


* * . 


VVV objectes, that 1 notice ond el 5 
RY nature and amount of the charges inſiſted on, that 
tte defendant might conſider whether he would ad- 
mit and pay them, and that the Court might ſee 
WP | whether there was any ground for inſiſting on ſuch | 
| charges; for the ſtatute would be nugatory if the 
maere indefinitely inſiſting on other demands would 
5 deſtroy its effect. He conſidered the affidavit liable 
33 to the ſame objection, as to the ſum demanded not 
| being ſpecified; and although the. nature of the 
charge was mentioned, it appeared that the only 

| =} claim was for the expences of a deed relating to the 
mortgage, which might therefore be referred to the 
Mlaſter, under the ſtatute. He mentioned ſeveral 
5 | caſes in which the Court of King's Bench had in- 
quired into the nature of the charges ſet ups before 
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2 conte e „that this ſummmary 
| was _n Lig where 1 5 ) rties were ;8 
| there is any queſtion | 
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Macbovatb, Chief Baron.—F! e | ol 
opinion that the notice and affidavit are inſufficient. | 
It is neceſſary that the nature of the ulterior demand, 
and its amount, ſhould be ſtated for if the ſym claimed 


» 


being made, and the defendant muſt know the claim, 
otherwiſe he cannot admit ! it. Beſides we are to ſee 
that a real demand is ſet up, of a nature which can- 
not be determined in this ſummary method, for if 
the mere inliſting on further charges were "ſufficient, 
the intention of the act would be wholly defeargd.— 

The only charge here ſpecified is of a nature hi 
may be very well ſettled by the reference to the 
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is admitted, it is no longer an objection to the order 
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| Pick (tn de. | 45 el A rie on a bond, 
/ "valid bond), peared to be Condicidndd 6 fo tl e pep ment of a 


| Sew ent. pave yy principal ſum, with lawful intereſt. — Plea, that after 
Ph wee, the execution of the bond, the plaintiff tool and re- - 
075 Tort: Ee woe the defendant. more than lawful | in- 
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20 demurred. „00 5 


p 1 : 4 


inaſſe; for the demi urrer, relled on, 1 ollard v. *. 
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| | Scholey, Cro. Eliz. 20. Bal. 17. - Farral'v. Shue 
OT Saund. 294+ and the cales i in 1 Bac. Ar. 405. 412, 


a 1 e « * 7 ! . 
» : 0 * - " bs - . 


„5 - Onſlow for the defendant. The m iſchief to be re- 
. . by the ſtatutes of uſury will remain, if the 
= lender can afterwards, by threatening a demand of 
peyment, extort, uſurious intereſt at each yearly 
ſettlement, and yet retain a legal ſecurity for bis 
principal. — The ſtatutes avoid all ſecurities . obere. 
A e upon or whereby there ſhall- be reſerved. e 

| « ggken” more than legal intereſt: and Lord 
: 1 Hardwicke holds that this would avoid a mortgage. 
: 3 Al. 154 Vc 


6 


2 


* * — * d 
« * i Ro r 
/ „ 


| MacponaLD, Chief Baron. There is nothing 
more ſettled than this point. To avoid a ſecurity 
15 as uſurious, you muſt ſhew that the agreement was 
Alillegal from its origin, N 
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ur defendant had been party in a cauſe in CP: 
which was referred, under a rule. of the court, 
to arbitration. The arbitrator lived in the Temple, 
and the defendant went to 4 coffee-houſe in the 
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A defendant ar- 


reſted by qus 


minus, While 
protected b 
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privilege of 


. {vp _ a —_ 


there 
Strand, to be ready, to attend the arbitrator, if called pre ufo 
either court. 


for. While waiting there, he was. arreſted by pro- 
ceſs iſſuing out of this „ ß Ts 


Ben moved to diſcharge him on common bail. 


be court at firſt doubted whether it were not 
more proper to apply to the Court of Common 
Pleas, as the defendant had at the time the privilege 
of that court: but, on conſideration, it was held 


that either court might diſcharge him, and they 5 


- 
— 
* 
5 0 — 
— * - 
* 18 - 4 LAG, , 
7 ** . o 
* 7 
of ra £4 
; - 4 
4 _ \ 
! * 
— « 
. 
* 
» - 
* - 
A - 
„ * . 
is * 
* 
* 4 » - 
— 
5 7 - * 
: - - 
% z 
Bi I 
1 0 „ - 
Ef 7x 7 
4 8 — 2 ® F * - 
» % 
I : 2 
Y Fd 
# by i 
. 
* * 
” 
<& * 
% { 
* 
- 
z 
* - 
py « 
* „ 
* 
0 , : 1 
* 
* 
bo * 
- 
> . * 


1 
* 
. N 7 Py 
6? 
. 
t 
i ) 
- 
4 Wes 
» 4 + 
/ 
*. 
. 
- * ; 
2 4 
* 
8 
* 
Fd 
% 
* — 
* 
x — 
* 
- * 
_ ; 
* 
— 2 * 
* 
Dy * 


* 


. ͤ Sg Rot > tr Lo py ACA 4 at HP» PEAS 2h YT ICY ARS ri ID" — e — e 
23 * 2 


e od ny 
NT EG NES | : 


Ve: 


* 
* 4 
ip * 


* 


inen years Tuns was a ſuit for tithes. TP defendant in 
e > anſwer denied the title of the rector, and iofi 
poo oo lates BY that he had not been regularly induQed, and that” 


dence of are | 
| 0 ——ů had not read the thirty- nine articles, —The plaintiff 
bt” hs chirry-oine had been fiſteen years in poſſefſion, and he received | 
= —_— \ tithes from the defendant, No evidente Was 
132 of any ceremony of actual induction having ta 
ciagant, a pa- place; but it was proved that upon the plainti 


— ev- taking poſſeſſion of the benefice, the bells' were rung 
nce againſt 2 
| himoſtherec- by his order; the defendant's wit Keene 
. proved, that they had generally attended divine 
vice for the two months immediately after the plain- 
tiff's becoming rector, and that none them 
| heard him read the chirty-nine articles, or 
Oe, of his reading them. No evidence was 1 
de had ever read them. — The defendant * 
tithes to the Plaintiff for ſeveral years. : 


ven. that 
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. * * 


O * * . 3 
0 ; ö * g 8 * 
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8 Ricbards and Short, for the plaintiff, re 
Bevan qui tam v. Williams, 3 Term Rep. 635. 0 
. W 47 Monte v. Butter, 1 Rol. Rep. 83, Wat ent d. 
3 r © Oo. 
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| Ronilhy ang enyo a ih than WE; . Indtich 
is a neceſſary” pact of the title of the plaintiff; and is 


the ſeiſin at common law. Pg 


without it is 5 


tortious and voidable; the plaintiff therefore muſt 


prove it. Buller's Ni. Pri. 10 5. and the caſes thers 
cited.. 1 Sid. 220, He. T rticular form is not 


; 


material; but unleſs the ef navy or other ecele- 


ſiaſtical officer; has given 5 1 1 * the. : 


becatlibe W is no 7 880 ; | 
| fl 

In as 0 off Po pel nn 4 will. 1 8 
was ſolemnly ſettled that js having read the thirty- | 
nine articles by a parſon is preſumed, unleſs. evidence 
is adduced to deſtroy that preſumption, It is impoſ- 
ſible for the defendant to prove the negative, that the 


plaintiff never did read the articles; but evidence df 1 


ſeveral perſons regularly attending church, during the 
firſt two months, and who did not hear him do 15 


throws wren him the ward of W the fact. 


NM Chief Mae ele is a very ng 
attempt, after fifteen years poſſeMon, acquieſced in 
by the defendant himſelf, to require the rector now 
to prove the fact of his induction. There is no re- 
gular ceremony required for that purpoſe, and there 
is therefore no preſumption of any evidence of it 
now exiſting, There is indeed proof of ſome for- 
mal ſeifin having been taken, by the ringing of bella | 
and the like; but the beſt evidence of induction at 
ſuch a diſtance of time is the * for fiſt-en 
years under 1 it. e 


As to the 0 point, © perſectiy agree to the 
rule laid down by Ch. J. De Er. But here you 
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e | dene 10 abe dd 3 e 3 
8 in favour. of che incumbent. No doubt is raiſed. . 
Fauͤoou have not ſhewn that, any witneſſes attended all 
divine ſervice on each Lord's day for” tyo mon 8 
aſter the plaintiff's induction, and deny his baving 
read the articles during that time. The circum- 
| ſtance of theſe witneſſes not having heard bim do ao 
don thoſe days when they happened to attend, is no- 
| thing, unleſs. you can anſwer. for each time that di 
vine ſervice was Franc Fy, hs ewo Oe £7 
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We 1 aw Thee is a X23 3 5 
A Ss both the facts in diſpute, ſrom the acquieſcence 
. of the pariſhioners, and of the defendant. | If thete 
=. is any want of title, they. ſhould have complained - 
=. - | to the Biſhop, or diſputed it, while the-memory of 
the thing was freſh, There is no record nor te- 
. | poſitory for the evidence of induction, or of reading | 
4 1 5 the articles; and the witneſſes cannot live for ever. 
| l theſe facts are not to be preſumed from length of 
tetime, that circumſtance which ſtrengthens all other 
„ wall ſerve to weaken or deſtroy this. 


| Trompson, a The circumſtance: of having 
himſelf paid tithes to the plaintiff, is primd facit 
evidence of the title againſt the defendant. It was 
fo laid down by Lord Kenyon, and Buller, Juſtice, - 5 
| Radford v. Mackintoſp (a and canfirmed by the 
caſe there cited. Sb n . in the doctriue 
there held. 


The A was decreed to account 1 cofs, 
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non - t of 
in kind of the defendants' lands in the pariſn any athes from : 

of Mountn:Jing, or Gynge Mounteney, in Eber, being ac alte TG; 

the demeine lands of an ancient monaſtery, of the Au- xn be 


guſtine order, of St. Leonara of Thoby. The defend- pou _— 


ants claimed to: hold exempt from tithes. The mo- eee ee 
naſtery of St. Leonard was ſituated within the pre- rer e 
ſent boundaries of the -pariſh, and the rectory had 3 
from a very early period been annexed to it. It doubtfun. 
was diſſolved im 1524, by a bull from the Pope, 
and all the poſſeſſions veſted in the crown. In 
17 H. 8. that King granted to Cardinal Wolſey the 
manors and lands of Theby and Gynge Mounteney, £ÞB © 
and alſo the rectory of Gynge Mounteney ; after his at- | 
tainture, the manor of Toby was granted in 22 H.8. 
to Sir R. Page for life; and in 31 H. 8. the ſame ſub- 
jects were granted, in reverſion, to one Berners, under 
whom the defendants derived title; the grant in- 
cluded the ſcite of the priory, with the church of 
St. Lecnard of Thoby, the belfry, churcti-yard, Se. . 
(not mentioning tithes,) with all other lands ant. 
reditaments of the monaſtery in Thoby. In 30 H. 8. 
the rectory of Gynge Mounteney was granted for 
twenty-one years to one H. Wentworth, including 
the © tithes of the demeſne lands of the late mo- 
naſtery.” In 37 H. 8. the rectory was granted to the 
panzif's anceſtor, including «all the tithes of the 
4 * demeſne 
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« Mounteney, late in the tenure of H. Want worth” ow 
No tithes. were in fact ever paid for the demeſne 
lands 5 in queſtion, which were of. very confider- 

able extent; another part of the ſame. eſr ande 
2 Tho 1 been deerced to pay fithes in a ſoit in | 
this court in 1739; 'the only defence there ſer. vp 

| Having been the unity of poſſeſſion of the tithes 
and land in the hands of the monaſtery. * | 
| had been paid for woo farm ever fince, WR, 


The ee reſted their ir inf exemption on 
en een k i 5 £0 
1. That ae ſuch e rhe while the : 
rectory was in the hands of | e A con eyünce 
ought to be preſumed. N 1 an 
2. That the diſtrict of St. Eoin of holy my 


9 not parcel of the pariſh of Gynge Mounteney, but an- 


nexed to the church of St. Leonard, either as A oy 
rate pariſh, or as an extraparochial chapelry. 


3. That the tithes of the demeſnes of Tholy were 
veſted in the monaſtery, by ſome title diſtin from 
the reory, and therefore were not conveyed to * | 
"—_ = 

It was proved char the lands in queſtion were no 
conſidered as lying within the pariſh of Ge 
Mounteney (9), and there was no tres ol their hay. 5 


2 * 
n . 


(a) In proving the parochiality of the demeſacs 1 ſome 


| of the witneſſes, whoſe depoſitions were read, e to be 


non of Gage Mountenty. 8 . 
* & ; Remilh J X ; 


7 TERM, 1 3036s wm. 


| ing wks ee or of che exiſtence. of any | 
pariſh or.chapelry of Thoby, except fram the mentiann 
of the church of $7. Leonard of . 8 


Ter was not clearly aſcertained whether the 3 a 
ever had any demeſnes in the patiſh, as belonging 
, to a manor of Gyage Mounteney, diſtin& from the 
lands in e the demeſnes of e manor of 
Thoty, 


Burton and Pigett for the baba The pi 5 
muſt be ſuppoſed to have always been of the ſame 
extent as at preſent, unleſs ſome evidence is ſbewn 
to the contrary, The common law right of the 
rector muſt be preſumed to cover the whole pariſh ; 
and when we find him or his predeceſſors, the mo- 
naſtery, enjoying the titles of the whole, it muſt be 
referred to that general title, unleſs ſome particular 
diſtinct title to any pal be dearly eſtabliſhed. 


1 3 of the church of St. Leonard is _ 
counted for as a neceſſary appendage to the monaſtery, 
and does not afford any hs of a diſtinet 


pariſh or chapelry. 


The circumſtance of the grant to the plaintiff 
conveying” the tithes of the demeſnes of the convent 
in Gynge Mounteney, diſtinct from the general grant 


_—— N * . —_ A — 


- Romilly objected, that they were intereſted in the parochiality 
of theſe lands. on account of the contribution to pariſh rates, 
and therefore not admiſiible to move the faft.—TZe Courr held 
them admiſlible, not being intereſted in the.ſubjeR of this ſuit. | : 


4 * 5 
EM ot of 
8 or 125 5 


| Eagts mM TAK. xxcinaghi, 
* the! PTY is naturally. accounted 125 bed 


vnity of poſſeſſion till then, in the bands wt 7.8 
- monaſtery, of Cardinal Wolſey. and of the crown; Mp 


when the tithes came firſt to be divided from the 
land, and capable of a ſeparate perception, the grant,” 
to pre yent all doubts, has expreſsly mentioned them. 
There is therefore no fair inference that - the mo- z 
| naſtery held theſe tithes by a title diſtin ro that 
to the * 1 


9 


e — 


But ſuppoſing ſych an 1 ts. ariſe _ „ 
the demeſnes of the monaſtery in Ohnge Maunteney, 
z mentioned in the plaintiff's grant, mean the demeſnes 
of Thoby, as lying within the pariſh, the tithes of 
thoſe demeſnes, the ſubje& of diſpute, are expreſsly 5 
granted to us. If the demeſnes of 7. bo are Mif- . 
ferent from choſe mentioned in the grant, then the 

preſumption of a diſtin&t title + iy the heh 908. 0 
| extend to them. 


| be conveyance to the PD EWA of the peer I 
| church-yard, belfry, &c. all connected with the church | 
of St. Leonard, without mentioning the tithes, ne- 
gatives any idea of theſe having been conveyed to 
him; and there is no evidence of any conveyances of 
tranſmiſſion-of the tithes of the demeſnes, as a pro- 
perty in the defendant's family, diſtia&t from. Tux 8 
lang, - | 2 ; 


If any ſuch right ever exiſted, it could not merge, 
and the defendant, Blencoe, would be entitled to take - 
the tithes from the other defendants, his tenants. 
He 1 is ſetting up a counter title to the riches, without 
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an ect or ee in ag of his anceſtors 
40: W renal a claim. r B91 eas : 
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85 


The dials Joſe Wender refol ves nel in ire 
into a claim of modus in non decimando; founded on 
the long non- claim of tithes; but it is clear. that ſuch 

a defence is bad. Beuſon v. Olive, Bunb, 284. 
Chanda v. Charlton, Bunb. 325. The Corporation 
of Bury v. Evans, Com. R 643. Nagle v. Edwards, 
ante, p. 702. —In the two latter caſes; the preſump- 
tion of a conveyance from the lay. impropriators was 
inſiſted on, but the Court held it to be ohly another 
mode of claiming a modus in non anne and re- 


jected it eee, N 4 % 1 


Here e Plalgtiffs family being Roman \ Catholics, 
could not with ſafety ſtir any. queſtion with their 
neighbours, concerning tithes, and the length of non 
claim is cherefore no 85 88 _ one. POO 


by 
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par and Romilly for the PA d Since 
the tithes which were veſted in the different monaſ- 
teries, came into the hands of laymen, they have 
been transferable like any other lay- property, and 
all rules of conſtruction or preſumption of ſuch con- 
veyances ought to apply to them; accordingly grants 
or conveyances of tithes' have been preſumed from 
length of poſſeſſion ; Scott v. Airey (a), Edwards 
v. Lord Vernon (5). The reaſon why a preſcription 
in non decimando could not originally exiſt, was, be- 
cauſe the incumbent could not convey the tithes, 


and therefore a conveyance by him could not be pre- 


£ ; BYE. 


ſumed 
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H ſefion. daft 15 6 detrimental to the poſſeſſors, how 
caſes which determine that ſuch a preſumption. c. 


in each of them only ſome particular ſpecies of —4 ö 
omiſſion to collect, or of fraudulent ſubtraction of - 


' naſtery by ſome dilinct ticle. That lands. might 
be ſo annexed to a pariſh, appears by Seld. Hiſt. of 


e e he 3 ws bob. 


the danger of the grants being loſt or defaced. The | 


not exiſt againſt a n 
187880 to be de N 18 0 


Bot the . is Aiftinguiſhable from thalk wy 


* my 


was diſputed. But the preſumption of accidental | 


one ſpecies: of tithes, is much greater, and the pro- 
bability of a conveyance of it much leſs, than when 
the whole tithes of a large diſtrict have been imme- 


by 


"Ter x; a Ty probability that the lands. of ; 
Thoty were not originally a part of the pariſh, and 
that the tithes of that diſtrict were veſted in the mo- 


Tithes, c. 9. J. 4. and the expreſs mention in the 
grant to the plaintiffs, of the tithes of the other 


demeſnes, ſeems. to imply ſuch a ſeparate. title,» 
There is alſo ſome reaſon to ſuppoſe that it was ori- 


ginally a e Nin. For W the exiftence ; 


4 
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monaſtery, yet it may alſo. be referred to an ancient 
: pariſh or extraparochial chapelry, of which the me- 


mary is now Joſt. . The fact of the plaintiff's an- 


ceſtors never having demanded. tithes from ſo large 


A diſtri, can only be accounted for by ſuppoſing 5 
that it was known, for ſome reaſon now with dif. 


ficulty gueſſed at, that the tithes of theſe e 
were not ien in dhe r. 1 bt 


' 


101 is 3 . the. grant to the Se Of all 


the bereditaments of the_ monaſtery in 7 hoby, would 


carry the Fes: if not before each in the plaintiff, 


1 in 1 The caſes of Buiy. St. 1 
v. Evans, and Nagle v. Edwards, did not go on the 


particular circumſtance of only ſome ſpecies of tithes 


being there diſputed, but upon the general ground, 
equally applicable to the preſent caſe, that the length 


of non-payment of tithes to a layman cannot be ſer 
up to prove, either a modus in non decimando, or a 
preſumed. conveyance e to ns a modus. 


In all. the caſes where con veyances * been pre- 
ſumed, there has been actual poſſeſſion to raiſe that 
preſumption. Here the defendant has had no Hole 


ſeſſion of the riches. | 


The eaſe load ore dl this dy. 1 


Mas Chief 3 in 3 the: Pg 


remarked, that the expreſs mention of the tithes of 
the demeſnes, after the general grant of. the reQary 


ad fie, ſeemed to „ Peu ae 
title 
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ge" t Rötz Ache hich PEER not oy 59 „ 
clearly aſcertained. The mention ef the "demeſae 
lands in Gynge Mounteney ſeems to apply to a manor 
there diſtinct from the manôr of Toby, and orer 
which „ er 8 of rithes to 280 ine 8 7 5 


Art 1 bot at all fenplained Fr Y ticks of wh - 
rl lands were never claimed, till the ſuit in 


"I 1739 as to another parcel of them. Lord Petre's 


family were not in fact during all that time under 
any diſſability to aſſert their rights; they. were in very 
conſiderable power during the reigns of H. 8., E. b., 
Eliz., and J. 1., and his anceſtor who was Hirſt 

ennobled, was Secretary of State under Queen Eliza- 
etb and J. 1. and a proteſtant. The reaſon, there- 
ſore, of the tithes never having been dee muſt 


be W TI ocher ſources. 55 3 


1. is now eſtabliſhed by many caſes too „ thy 0 
be diſputed, that mere non- payment is not, even 
among laymen, any anſwer to the demand of tithes. 
| Theſe determinations are perhaps to be lamented, - 
1 ſhould have liked better to have found, in regard 
to tithes, the ſame principle of deciſion which te. 
gulates the title to every other lay- fee. If not- p. 
ment for any length of time forms no preſumption 
of a grant of the tithes, then the length of enjoy- 
ment, which in all other caſes is che beſt poſũble 
title, ſerves only to weaken the claim of exemption | 
from tithes, as the difficulty of tracing its origin 
is increaſed. In the preſent caſe it is hardly 
credible that the plaintiff's family have omitted, 
for above two centuries, to exert this "right, from - 


mere forbearance or negligence, Some other tranf- 
7225 e | action 


_ | 


rang TxwN, 37 GEORGE rt. 


ation probably woo place between the Parties, the | 

memory of which is now loſt. But the caſes pre- 

vent us from SY 7 the MON 00 ſuch a 
pre N 


LY „ 1 
- . 4 « * 1 — : 

7 ky 5 — | * 
4 


Although 1 of time Co not of itſelf a title | 
againſt the rector, yer if there appear any cireum- 
2 which can raiſe a doubt as to the original ex- 

tent of bis grant, the immemorial non · payment muſt *- 
give infinite e ro eh circumſtances. 


Here] it is not 1 that the 2 0 of 7 nel 
were originally a ſeparate diſtrict or pariſh; and 
the grants to the plaintiff clearly mark ſome particu- 
larity in the title to the tithes of the demeſnes. 
The ſearches which have been made as to the original 
boundaries of the pariſh, and as to the manors ſpoken 
of in the grants, have not gone ſo far as perhaps 
they might. It rather ſeems that the grant applies 
only to the demeſnes of a manor in Gynge Mounteney 
diſtinct from the manor of holy. Under ſuch. pe- 
culiar circumſtances, fd little explained, and where 
the poſſeſſion ſo ſtrongly fortifies every doubt of the 
plaintiff's claim, we are of opinion that the caſe 
ought to undergo the inveſtigation of a jury, where 
the whole may be more cloſely inveſtigated, and 
every circumſtance of evidence receive its N 


7 


weiggngnt. 


The Court directed an ive, to try * the 


plaintiff was l to the tithes of the lands 1 in 
queſtion, 


„ 8 = 
| W 


97. ane wal 2. 
E 
— 
Clover hay is 
tithable in the 


cock, not in the 
fwathe. 
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| Couiren 1 v. Howzs. | 


£4 


pom caſe came « on ber dene, 


7 


For che tif, che' fine argitrrs e wth 


on as at the former hearing. To prove that 'tiching 


in the ſwathe i is improper, and that every ſort of 
article muſt in ſome ſhape be ſeparated inte heaps, 


was cited, Erſeine v. Ruffle, Bac. Ar. title 7 bel, 


(N), pl. 22. where it was ſo determined is to barley, 


In Frantiyn v. Gooch, (ante, p. 682.) it is eftabliſhed 
that the ſetting out tithes in ſuch a ſhape that theß 
may be compared with the nine parts, cannot de 
diſpenſed with, from any peculiarity of the weather, 


or of the mode of huſbandry” neg.” in "an. 
"quand oF 16," boys, 


The firſt ſtage in which the' ithes can be 1 ee 
from and compared with the nine parts, is the propet 


period of tithing, however late it may be. Thus 
hops, rape<ſeed, and other ſmall 'ſeeds; art to be 


tithed by the tenth meaſure, after they _ been 
carried home and ſeparated from the ſtalk.” 


Tz HOMPSON, Buron.—That queſtion, i in al to 
clover ſeed, came on here in 1771, in the cale of ' 
Lied v. Bentley. The Lord Chief Juſtice; then Mr. 
Baron Eyre, ruled at Ni Prius, that it was tithable by 


the tenth meaſure, after being threſhed out; but the 


Court determined that the mode of ſetting out the 


41 


5 2 ebenen f 


meaſurement, while ſtanding on the fa 
vas — 4 they brand new trial. 5 


T he caſe Rood one al this day. 


Macugithts; Chief Baron. When this could! | 
was before the Court on a former occaſion, the 
evidence was not ſo fully diſcuſſed, nor the point 
ſo clearly illuſtrated as it has now been, and we 
are very happy in an opportunity to reconſider our 
determination « on a ſubje& of ſuch general! AED 
ance, 


The abel aa to be decided is, whether the 
tithe of clover can, according to the evidence before 
the Coutt, fairly and legally be ſet out in the ſwathe, 
or whether it muſt be ſet out in ſome later ſtage, 
when the article gets into the ſhape. of cocks, 


The firſt and Ls teſtimony is the ovidentia 
rei; the utter impoſſibility of aſcertaining, with any 
preciſion, the fairneſs of the tithe if ſet out in the 
ſwathe. If the field is irregular, the length of the 
ſwathes muſt be unequal, and the parties muft mea- 
{ure every ſwathe in the field, to determine the fairs 
neſs of the tiche. 


On the former hearing, we decided for the defend- 
ant, on the ground that, according to the evidence 
then before us, clover does not in the uſual courſe 
of huſbandry get into the ſhape of a cock at all, 
but is generally carried immediately from the ſwathe. 
Upon the whole of the evidence now before us, we 
are ſatisfied that we were then miſtaken 1 in the fact: 
vol. MF. ES that 


* 


gar PEAR RP 10lT £ Ae, 18 
ſometimes Pa before: cartings generally it 
CN earlier ſage. - x 1 3 5 1 


other articles, fimilarly ſituated. 'Fhe caſe of Eyſtin 


; 
135 


- : * * 
x IS; p 
( Ry 1 
= 8 * 
7 N e 
1 - 2 
MP 4 ” 


. 1 15 4 3 1 


1 appears, indeed, has it is E "ch 


| 1 rarely, carried from the ſwathe; but this is ſo unuſual 


that there is a contrariety of evidence, whether ith 
done i in peculiary fine or in remarkably bad ſeaſons, . 


"I. it does. not introduce a new and WL ITY 
mode of huſbandry, this ethe muſt be ſubje& to 


the general rule with regard to all hiy. The general 


and irrefragable law of tiching is, that each article is 
to be tithed when it comes into ſuch a ſtate of ſe · 


verance that the parſon may ſee whether he has his 


fair tenth. - The ſtage of the proceſs in which that 
olgeet i is beſt attained, marks the time of rithing, 5 


This tide 1 18 605 to that which” prevails. in 


v. Ruffle applied it to barley. The tenant there 
rithed his barley in the ſwathe. This Court directed 
him to account for the value of the tithes as being 


improperly ſet out. They held, that the barley 
muſt de collected into heaps, not by any ſimilarity 


to the mode of tithing corn or hay, but from the 
nature of the thing; that the ſwathe is not ſuch a 
ſtate of ſeverance as enables the clergyman to ſee 
that he has his tenth, and the article muſt therefore 
be pur into a proper ſtate for- that purpoſe, before 
the tithes can ve ſet bas "5A 


The Court reverſed the ree, and d ge! 1 
account. | 


2 n. -C. 


10 THE 


PRINCIPAL MATTERS 
IN. THE. THIRD VOLUME. 
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, $] muſt be admitted AS | to their ime 
A. g a N 3 1 | 

n) 8 rise 765 

Abeyance. | : 

| Ainiralty. 


| See Davin 8. 


„Where a veſſel is cid 
TR, "hows as forfeited for ſmuggling, 

Aren 0 | and in the Admiralty as a prize, 

e { this court will not grant a prohi- 

, WV FRE an attorney ufes his bition at the deſire of the owner. 
influence over hisclientto | The Attorney General v. Appleby. 
ſettle an unfair account between _— © 
them, the Court will RNS: it at 8 
any row 1 1 5 5 | 

ewis v. an. Page 7 3 1 

21 In ſuch a ſuit, 4 5 ſufficient, if | Affidavi / to bold oy Bail, | 
upon the whole the Court ſee an 
unfair account, although the 
particular objections raiſed. by 
the bill are not t made out in evi- | 
dence, a 885 Agreement. 

| 760 ER 

3. If in ſach-a ſuit the vouchers. S'. LEASRH 1. 
have been delivered up, and can - 
not be found, the oath of the party | 
N 


See BAIIL 0 5. 


2 2 


2. The Court never permits an an- 


2. In inquiring into the value of an 


Alien Enemy. 
Se ADMIRALTY 1. = 3 di 


Amendment, 


/ : \ 


See PRACTICE IN 1 7 5. 14. 


e + $6 
1. The 3 General may at 


any time amend a revenue  ivform- 
ation. 


Page 714 


ſwer to be amended. | 
Harris v, 3 71 17 


3. Where the name of the plaintiff ; 


is miſtaken in the proceſs and in 
all the proceedings, the Court | 
will give him leave to amend 
while all is in paper. 
Gerda: v. an. 935 


The Atterney General v. Nadi. |- 


in the memorial "bile can ＋ - et | 


jud 


* 


aſide the warrant of en and | 
gment. 7 


Appleby . Smith, P 
SP. 3 v. : 7 


&* 4 y 


* 


* 
1 
* . J 2 
= { 7 > 2 
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1. ht was . 1 4 re- 
aſſeſſment could go for the duties 


on cartiages, ſervants, and horſes. 


The King v. Wimbledn. 855 


2. But afterwards it was decided, 


that on the collector's not paying 
over, the pariſh is' anſwerable to 
the crown for all the aſſeſſed taxes. 
The King v. St, Coney s Hanover 


8 A | . 8 - 920 
f Aug. e | Cyan. 
1. Mere inadequacy of value given - | Attorney. Fig 
is not a ſufficient ground to ſet 
 afide an annuity. | 3. An attorney is bound to appriſe 


Sheed v. Philips. 732 
8. P. Barnard v. Flint. 733 u. 


annuity, the market price is the 
only criterion. 
Barnard v. Flint. 7 24 „ 
A clauſe of redemption contained 
in the body of an annuity deed, 


muſt be inſerted in the memorial. } 


Appleby v. Smith, 856 1 
S. P. Greaves v. Bainbridge. 8 70 u. 
4. The Court cannot proceed, on 


motions to order the ſecurities to! 


his client of his true intereſt, in 
tranſactions between them; and if 
he takes unfair advantage 'of . 
confidence, accounts ſettled | for 
many years will be opened, al- 
though the Meer have been 


delivered up. + 
Luis v. Mergen 16g 


os Gum 1. 


1. . Alter twenty years abt, and 
a a deſcent caſt, the heir 
a former owner filed a bill for diſ- 

covery of the title of the oecupant, 
ſuggeſting a pretended deviſe from 
his anceſtor: a demurrer was al- 


lowed. 


* 


. In a bill of diſcovery to ſuppprt | 
an action brought for money won 


at play, it is ſufficient to ſhew | 


from the facts that an action lies 


on the ſtatute, without ſtating the | 
nature of the action brought. 


Cowan Vo P * 843 


Endowment, 
See EVIDENCE 1. 


1. The vicar proved that he was | 


entitled to ſome tithes in kind, but 


the particular ſpecies could not 


de aſcertained, through the negli - 
gence of all parties. 


he was endowed of any, and a 
tithes, 
Put v. Durant. 797 


Equity 


1. An action was brought upon bills. 
of exchange given by miſtake, and 


a bill for diſcovery and relief, to 


* 


at law of ; 


Matle v. Smith. Page 509 | 


The Court 
directed an iflue to try whether | 


| hav * . up, led: 
upon the trial at law the defendant 
there had a verdia; he then 
amended his bill to ſtate that fat 


and proceeded in Equity. He is 


entitled to a decree to have the bills 
delivered up, although, by the judg- 


' mentatlaw they cannot beenforced. 
Liſie v. Liddle. Page 649 


2. Equity will relieve even after the | 
money is in the bands of the ſhe- 


_ riff on an execution at law, againſt 
a bill of exchange given for un- 
| lawful procuration of a commiffion 


in the army. 


 Whiningham v. Bourgoyne, 900 | 


| Elettion. ; 
1. Where a veſſel ſeized is returned 
ge forfeited for ſmuggling, and 
the ſeizing officer alſo proſecutes 
in the A Imiralty, as A prize, as 
an enemy's property, - this One | 
will not make him elect. 


| The Attorney 8 88 v. Appleby. 86 3 | 


| Eta 2 
Ser Dxvisk 3, 4s 5. 8. 


Eſtoppel. 


See PLEA DIN GS AT LAW I. 


EVIDENCE 5. 


Evidence. 
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1 an endowment without a al re- 


1. A da; Neipchtlcg 85 be 


©. maining, and another purporting |. 
to be an inſpeximusof the former un- 
der the ſeal of the ordinary, were 
rejected as coming out of private 
bands, unconnected with the mat- 5 
ber! in diſpute. 1 


Potts v. Durant. 7 | 
2. Al terrier Found in. the archdea- 


. Eon's regiſtry | is admiſſible. 


NY 5 7 a 


3. K terrier, although not ſigned 


f impropriate rector, n nor by any : 


. perſon for him, is evidence againſt 
bim as to his right to tithes in 
_ the Horne S 

7” Bid. 796 


4+ Fifteen years poſſeſſion. of a be- | 


nefice is prima facie evidence of 2 
regular induction, and of _—_— 
- the. 39 articles. 
Chapman. v. Beard. 942 
5. Payment of tithes by the defend- 


ant, a pariſhioner, is prima facie 
evidence nn him of che ee 8 
1 


% 
Thid. 


b. Immemorial nonpayment of an) 


tithes, from a diſtrict, cannot raiſe 


a preſumption of an exemption by] 


grant from the lay rector; but is 
frong evidence to explain the ex- 
tent of the grant of the * if 
at all doubtful. | 

5 Lord Pare v. Blencee, 94 5} 


+» © PF 


Exchequer. 


See PRACTIcR AT Law 12, | 


1. This Court having juriſdiction 


Ver all matters roativg to the | 


2. 
* 


e eee. 
— 


m + 


revenue, can Seel che condu 
of the commiſfioners for auditing 
the public accounts. | When the 
interpoſition of this authority is 
defired upon merely equitable 
grounds and upon complicated: 
facts, the Court wil not proceed 
upon motion or petition, but wy 
* bill or informationen. 
E. parte Daran. bat 742. 


"% 


ere, 
8. Ray NT 1. 


Run. 


1. . extents iſſued into * 
counties for the ſame debt; both 
ſheriffs ſeized goods; the. debt 
Was paid to the one before a ven- 
ditioni exponas iſſued to either. He 
ſhall have the whole poundage. 
The King v. Barber, 717 

2. But where the debt was paid to 
the officers of the crown imme- 
- diately, although by compulſion 
of the one levy, the poundage was 
apportioned between the ſheriffs. 

8 The King v. NN youu 3 


* 
* 
* 
1 
4220 
» F. 
* — Cy — 2 
* 
= 4 
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Fine. 


See Cor THOI D 1. 


. 


IE 1⁰ Taz PRINCIPAL MATTERS. 


during the ſeffions, is 0 2 
commitment in execution under 
136. 3. c. 80. which muſt be for 
three months, if at all. 
0 . v. Bellamy. The het 


*. Cornu 4. : 


Wy Equity „ 


1. Where a creditor apparently a a- 


cepts and gives a receipt for a 
compolition, in order to enable 


the debtor to deceive his -other| 
_ creditors, but takes a ſecurity for | 
the reſt of his demand, ſuch ſecu- | 


rity is void, although there is no 


joint agreement among. the cre- | 


ditors, nor any one is in fact de. 
ceived by the 8 

Fawcett v. e. Page 910 

| * 

Fraudulent CE 8 


See CovENANT 2. 


Game. 


1. On an appeal; from a convifion 
for killing game, on 13 G. 3. 


c. 80. the quarter ſeſſions may 


either order payment of the pe- 


nalty, or impriſonment; therefore 
a recognizance of a ſurety, taken; 


for trying the appea), and paying 
the penalty with coſts, in cafe of 
affirmance, is bad. 


The King v. Bellany, 898 | 


2- An order of the juſtices to keep 
in confinement, for three days, 


1 


oe won. 


| 


th 


| Gaming, 
80. Injuxcrron No 


t. A bil les to his 3 diener of 
the conſideration of a ſecurity 
alleged to have 2 
money won at play, a 
it delivered up. 
Andretus v. Berry. 634 
2. In a bill of diſcovery to ſupport 


to have 


an action by a common informer 
for money won at play, it is ſuſſi- 
cient to ſtate that the defendants, 


or ſome of them for the benefit 
and on account of all, played and 


| Cowan v. Philips. 843 
3. In ſuch a bill it is not neceſſary 


[ to ſtate the nature of the <Qion 


brought; it is ſufficient to ſhew 
that an action was brought on the 
ſtatute 9 Anne, to recover the mo- 
ney, and to ſhe by the facts that 


an n action on the ſtatute . 
Bid. 


K 
 Hereditament. 


See Drriaz 37 4. 


Tnjunfion, ; 


— 


iven ſor 


©; bene one diftreined, 


bn: 
1 4 4 
/ : 


miei. 


Se "468 IN 8 5. 10. 


16. Kaen 2. 


A 


replevin made three. comtlunces as 
bailiff to different perſons, an afli- 
davit-ſtating the only claim to be | 

under one of the perſons, and that 
he had abſconded inſolvent, will 
not entitle the plaintiff to an in- 


junction. 


2. The Court wifl not interfere by 
- injunQtion (in the nature of an 
order to ſtay waſte) to prevent a 
breach of contract, where no treſs | 
paſs is committed. 

Longman and others v. Calli ford. 645 
2. Nor to prevent a tenant's ſell- 

ing dung off the farm, contrary 

to the covenants of the leaſe, 
Jobnſan v. Goldſwaine. 740 

Sed wide contra Geaft v. Lord 1775 
5 | bid. nA. 


4. The Court will grant an injunc- | 
tion to prevent the negotiating a 
note obtained at play, upon affi- | 


davit, before ſervice of the ſub- 
pœna. | | | 


Inſurance. | 


year, the-inſured agreed to pay 


the premium half yearly, © as long 
* as the inſurers ſhall agree to| 


- F . 
axed; a the ha, 2 <td. 


— — Blackwood. — I 


1,0 1 Or PEI 


and on| 


Nichol v. Philips. Page 636 


| 


days after the Expiration of the 
former half year; and it was ſti- 
pulated that no. inſurance” ſhould 
take place till the premium was 
actually paid ; a loſs happened | 
within fiſteen days after the expi- 
ration of one half year, and before 
We; premium for the next was 
paid; the inſured afterwards, and 


- -within the fifteen days, 


the premium, which was refuſed.” 
It was held that the inſuren were 
not liable. 


Taurlauon v. 3 Page 8 i 
F 7 le. 


1. A judgment debt carries nnter. 
" Thomas v. Edwards. $04 


2. A purchaſer of a future intereſt, 


after a term, ſhall not pay intereſt, 
or an increaſed price, for a part 
of the term elapſing before the 
purchaſe is completed, unleſs the 
delay be by his fault. 

| | W v. Smith, : 877 


| heat” 
't. A tenant cannot file an inter- 
pleading bill againſt his landlord. 
Fobnfon V. Athinſon. 798 
Where one claimant ſeeks a cer - 
9 rent from à tenant in poſ- 


ſeſſion, the other unliquidated da- 


- mages for uſe and occupation, he 
1. Ina policy of inſurance from loſs | 
by fire, from balf a year to half a 


cannot make them 1 | 

3 Where one rector claims a modus, | 
and the rector of mother pariſh 

claims tithes in kind of * = 


* * 
4 


extends only to public ſales by auc · 
on.... 8 | 


- 
» 
f 1 1 
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Fr | 


. 1 | 1 
. 
1. Notice of adding bail and of | 


their juſtifying may be given to- 


gether, 


2. Bail excepted to and not juſtify- 
ing are yet competent to ſurrender 
the principal. | 7 
4 Gore v. Williams. 653 


3 If a ſheriff lets a defendant ar- 
| Teſted on meſne proceſs go at large 
without bail below, and on being | 
ruled to return the writ, re- 


turns cepi, but no bail is then put 


in above, the ſheriff is liable in an 
action of eſcape; and it is not 
enough that he put in bail when 
ruled to bring in the body. 
Jiunes v. Eamer. 675 
4+ The affidavit to-hold to bail ſtated, 
that the defendant was indebted to 
the plaintiff © as ſecretary to the 
* Tontine Society,” for money 


? 


The King v. Chapman. Page 811 


Stone v. Stevens. 636 2 


acques v. Holland. Ibid. n. 


| | * This was held bad for the un- 


Whitchurch v. N Biting, Page 791 


Baron and Feme, 


whom ſhe knows to. have another 
wife, executes a deed as his wife 
jointly with him, ſhe is bound as a 

Lili v. Maſon. 833 


1 


Bill in Equity, 
Ser PLEADINGS IN Eovirr. 
Bill of Exchange. 
Se EquiTY 1. | 


r. A bill of exchange given to ſe 


cure procuration money ſtipulated 


_ regiment for a commiſſion, is void, 
and equity will interfere, even af« 


the ſheriff, 'on an execution at 


law. 5 
I bitiingbamv. Bourgojne» goo 


o 


Books. 


| had and received * to his uſe,” | 


* 


Ses Lien 1. 


/ 


Se PLEADINGS I Equity 4. 6. 1. If a woman married de ſacio to one 


to be paid to the colonel of a 


ter the money is in the hands of 


% 


Tz 
| 

{ 

4 

| 
[1 
; 

| 

a 


1. The 3 N 3 26 "I 


boats to ſiſh. 
5 TH) v. Miller. Page 926 


C. 
| ee. 


1. Where an efltaie i is | 41 
ject to a yearly charitable charge, 


ſhall accumulate. 
The Attorney General v. Bilton. 820 
2. Where there are any directions 


lator ſhall not pay calle. - 


Commiſſion to airs bound. 
i aries. 


— 


1. 14 commiſſion to PREY the 
__ boundaries of two retlories was re- 


"fuſed, 
_ Wadlaſlon v. ru. 80¹ 


Commiſſion to examine Witneſſes 
abroad. 


See PRACTICE in EquiTyY 19. 


2 81. on the buſs fiſhery. for "og | 5,0 
rings, is not payable where the| - 
buſs lies in ports and wes out her a 


if the charity cannot take effect 
ſor a period, although without the 
default of the deviſee, the arrears N | 


to be given for a charity, the re- i 


N Did. F 


| Commitment 
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: | = 
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Sc FAY 


1. 1 commoner cannot 1 du 
| ting down trees planted by the | 
lord on the waſte, but is driven to 


his action if there is not ſufficient 
common left. 


Kirby v. Shree Page 893 


See FxAup 2 


4 


 Confideration. 


— 


See ANNUITY Is |: | 


Contingent Remainder, 


be Devise 8. 


- 


om 


I 


1. A cuſtom to renew copyholds for 
lives can only be c on payment of 
certain fines. 

Wharton v. Xing. 659 | 
S. P. Lord FOO Ve Thomas 
6686. 


c. 1 5 5 


1. Where: de date pays 1. F 
115. 6 d. into court, which the | 


plaintiff accepts, he is not there- 


fore liable to pay coſts as fuing : 


under 40 ſhillings. '_ 
Cadwalladey v. Buy. Page 62 


2. In a ſuit RN the defend: | 


ant offeting to pay into court the 
value of ſome of the articles de- 


manded, muſt pay all the coſts £ 


then incurred. 
. ._  Warral v. Alb. 632 
3. In an information for a charity, 


where there are any directions to 


be given, the relator ſhall not pay 
coſts. 


— Geral v. Belen. | 


820 
4. The plaintiff filed a bill in Chan- 


cery, and diſmiſſed it after anſwer; | 
he then filed another bill in the | 


Exchequer for the ſame matters; 


the Court ſtopped his proceeding 


till the coſts in Clntery were 


paid, 


I v. 2 835 


"HR, 


Covetins, 


See Lzasz 1. 


1. A tenant covenanting to repair, 


damage by fire only excepted, con- 
tinues liable to payment of rent, 
notwithſtanding the premiſes are 
deſtroyed by fire. 


Hare v. Groves, 687 


2. Where a father, on His daughter's 
marriage, covenants to leave her 
at his death an equal ſhare of his 


FRY with his fon, a gift of 


— 


— ras ers 


—=Y 


9 


| | 


ö 


ö 


* 


See L adac I. 


f 


* 


* 


bx To o ThE PRINCIPAL MATTERS.” 
5 . 3 | 


his © property in the funds to dis 
ſon, reſerving the annual divi- | 


dends for his own life, i is not a 


bogs of the articles. 
T9 v. Martin. Page 882 


-$ 
7 


Credit, 


Fe aur it 


Opus; | 


1 N 


— 


| See Trruss 25 3. 


HB. 
Damages. 
See New Tara 1. 


Demarrer, 


See PLaapINGs I Equrry 5. 145 


5 Deviſe. 
PLEADINGS IN 
Equity . CuanITiEs 1. 


1. P. M. gave by his will c to his 
« three daughters, 500 /. each, to 
<< be paid them ſeverally within 
« five years after his deceaſe, if 

cc then alive or any iſſue of their 
6 ſeyeral bodies, to be paid by 


« his ſon, the reſiduary deviſeeʒ 


.6 the intereſt from his death at 
14 7 4 P 8 


2 
+ 
* 
ws. 
1 
» 
* 
uy 
1 
„ 
£ o 
1 
? 
bl 
4 
f 
. 
* 
14 


- ue +. per cows. for ſo many years as 


cc“ iſſue. ſhould he equally divided 


to his daughters as tenants in 


they took as tenants in common. 


5. Whether a deviſe of dame to A. 


ee bis ſon ſhould keep it in his 

"« 'hands of the five years 3 but | 

60 SE there ſhould be no iſſue liv- | 

2, from any of the daughters, 

4 2885 end of the five years, then 
® an annuity for life, of 20 l. to 

4ç be paid fo them reſpectively; 

sc and the ſeveral ſums of 5004, to 

lc be paid to them ſo dying without 


between the ſurvivors and their 
4c iſſue.” One of the daughters 
died within the five. years, leav- | 
ing iſſue, and having previouſly | 
aſſigned her intereſt, The aſ- 
ſięnee of the wife is entitled to the 
Dad * 

Oſeland v. Ofvland. Page 628 5 


. Where a teſtator by his will de- | 
tent and meaning of her ſaid 


„ late huſband's will, dut not 


Jeg the reſidue of his property 


common, and afterwards made a 
codicil expreſsly for a particular | 
purpoſe, but thereby alſo re-deviſed 
the reſidue to his daughters, omit- 
ting the words of ſeverance, the co- 

dicil was conſtrued by the will, and 


Mathews v. Bowman. 727 
. A deviſe of * all my lands, tene 
46 ments, and Hereditamenis to A. 


will carry the fee, if that appears | 7. 


to be the general intent of the 


teſtator. 0 ; 


Denn on dem. Mellor v. Mor 781 


5 A. deviſcd all bis 3 


freehold or at M., O,, and 
J. to his widow for ife, remainder 
to his nephew, paying 2000 L. to 
the appointee of the widow;, and 
| madeher.cxecutrix and reſiduaryle· 
_ -gtee.. The eſtates in queſtion were 
held under church leaſes which 
the teſtator renewed after mak. 
ing the will ; the; widow, 4 
will reciting the deviſe, a 
power of appointment. © in; Fn 
it ſuance of the ſaid power, ap- 
| pointed to the plaintiffs, and de- 
viſed the eſtates '** fo given her 
«© her ſaid buſband's Will, and 1 


z ber lege eſtate and intereſt 
c“ therein, 2 totruſtees; for the ne- | 


phew, upon his paying the fd 
charge < according $0 the true in» 


„ before: or otherwiſe,” 

e the rene wal of the leaſes to 
have been a legal revocation of the 
deviſe by the ———— execu . 


| trix ſhall: not be underſtood o 
| have acted through ignorance. of 


her right" to the Whole, but to 
have delignedly given effect to 


the real intention of the huſband. 


Penrice v..Garnons.. Page 821 
Whether the renewal; of the 
church leaſes, revoked the deviſe 
of the N Bu? 

1. 


Whether the word ** Heredita- 8. A mortgagee in fee deviſed to 4; 


. ment“ alone will carry a fee, 


Du? 


Thid. 


'& after payment of my juſt debts 
„and funeral expences,” will 
carry the fee, Yu. © 


B., and C., „ and the ſurvivor of 
& them, and the heirs of ſuch 


© ſurvivor.” The infant heir of 
the teftator was directed to join in 


reconveying to the mortgagor, as 
having the fee in bim during the 


joint lives of the deviſees. 
id. 


Harriſa 5 _ LAY 


eo 


— 


hy 


| Wolefun v. . Nl bo: 
Se. pa NN IN. be 6. | 
PizaDINGs In EquitY 
40, 0 n 8, * 
1 4 


bie InTzREST or Monty 1. 


Sy 

Leaſe. 
Ses Covenant ww 
1. An agreement for a leaſe, © with 


„ nants,” a covenant not to un- 
derleaſe or aſſign is implied, where 
the cuſtom of the place is not ge- 


nerally otherwiſe. . 
Peltingham v. ons. 7⁰ 00 


\ Lao. 


Bb Davis. 


« of the ſons and daughters of his 
e Jate couſin z” his couſin had 
left one legitimate daughter, and 
one ſon and one daughter illegiti- | 
mate; the latter are not entitled 


7. on 


1 


& all uſual and reaſonable cove- | 


, 


| 


1. A teſtator gave a legacy to every [ 


4 


DEX TO Tur PRINCIPAL MATTERS. 
wid they cannot be made. to in- 


. unde thn will, nor is a 
ſuch intention admiffible, 
Hlart v. Durand. Page 684 
2. A. deviſed to each of the children | 
of B. gl. to be paid to the father 
for their uſe, The father left to 
each of his children 2601. if they 
attained the age of twenty-one 
years. This is no ſatisfaction of 
the other legacies. 
Pullen v. Crefy. 830 
"6 P. Field v. Moftyn. 831 n. 


| Length of Time. 


Ses Discovery . Mox rock 2. 


* 


 EviDENCE 4. 


Licence . 


r. If a cutter abtaing a licence from 
the Admiralty, . as intended to 
<6 proceed, on a voyage to Liſbon, 
and fails upon a different voy- 
5c. age, ſhe is liable to forfeiture, 
ec and may be ſeized although 
then lying in her original port. 

The Attorney General v. Brown. 729 

2. If a cutter has a licence, as “in- 
<< tended to be employed in the 
c oyſter fiſhery, from the Iſle of 
« Wight to Spurn Point,” by a 

voyage to Hamburgh ſhe becomes 
liable to forfeiture. 
The Attorney General v. Roote. 725, 


1. Where an author agrees with a 


dookſeller to publiſh his work, 
and 


moneꝝ de ſhall: aver; 
ſhare of the profits, the book-] 
ler has 2 lien on the copy- -right, 

for his diſbofſetents. Semb. 

Brot v. Wentworth, Poge 881 | 


2 
2. 
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Marriage Settlement. 


See COVENANT 2. 


Mill. * | 
See Tiras 10, 11. 
Miſnomer. 
1. Where the name of the plaintiff 


is miſtaken in the proceſs, and in 
all the proceedings, the Court wil] 


give leave to amend while all is | 


[ 


in paper. | 

Gardner v. Walker. 935 

2. Whether a miſnomer of the * 

tiff is a cauſe of nonſuit. Vi # 
l . 


Aodus. 


See TIT RES 6, 7. Evipence 6. 
1. A modus payable by the owners of 
land covered by it, is good. | 


Ord v. Clarke. 638 
S. P. Scarr v. Trinity College. 765,6 


2. A modus claimed in reſpet of | 


divers pieces of land, conſiſting of 


| 


L 


3 ao 3 


1 


— 


ö 


certain antient „ 2 by 
 conbitivg * 1 Ra held 


good, 

* A nnn was 4 
ſcribed in the terriers to be for all 
. grals, 2 except clover and the 
like.“ This is not A proof of | 
| the modus being modern, 


* Franklin v. Billig. 160 


14 A bill to eſtabliſh a modus, ſtated 


that in the pariſh of A. in York- 
Hire there are certain antienttown= 
ſhips, hamlets, or diſtricts, called 
| A., B:; and C., GS: 
« certain well-known, boundaries 
« and limits,” and claimed the 
modus in reſpect of each. This 
is good, without ſetting forth the 
limits or extent of each dil of 
diſtinguiſhing whether each i is a 
townſhip, hamlet, or diſtri, 
Scarr v. Trinity College. 964 
S. P. Chaytor v. Trinity Coliage. — 
5. The claim of exemption from 
tithes, or any other ſatisfaction for 
the ſame than the ſum of 45. 1d, 
is a ſufficient averment that that 
ſum | is due and payable, - 
| Jhid., 765-6 
6. The bill ſtated the modus to have 
been immemorially paid by the 
owners and occupiers, or /ame of 
' them. This i is good, 1 


7. The bill ſtated the modus to have 
been immemorially paid by the 
diſtrict by contribution. No con- 
tribution had ever in fact been 
made. Yet it was held good; 
for the payment being in its nature 
contributory, each payment wa, 
as between the rector — 
ioners, a payment by contribution. 
oners, a pay oy 7514. 4.767 


| : 


| 


| | 


5 


F las bill i to .a contributory | 
modus, all the pi ai liable tothe 
contribution need not to be parties. 
Scarr v. Trinity College. Page 


p - _— 
4 3 
> * ** 
N 1 
> » 8 * 4 J 
3 
. * 


768 
9. The reftor of M4, claiming tithes . 
in kind, the occupier and landlord | 


Wo; . 3 convey. the : 
equity of redemgtion, by leaſe and 
- releaſe, to the mortgagee ; ; the 

mortgagee remains in poſſeſſion as 


twenty years, during the life of 


filed a croſs bill ts eſtabliſh. a mo- the "huſband, tenant by the cur- 
dus payable to the rector of S. by | tefy; upon the death of the huſ- 

. the lac of the liberty of which the] band, the heir of the wife" may 
lands were parcel. It was i redeem, W the lapſe 
1. That the Rector of S. not dif- | of time. 

ting the modus, a bill would not Ur bett v. Barker, Page 735 | 
lie to eſtabliſh it. 2. That the | 3- Where a mortgagee 


as owners of lands in the li- 

berty ſhould have been parties. 
The objection were allowed, and 
the bill diſmiſſed. 


Wooloftm v. Wright. $02. 8 


10. A modus claimed for lands 
as being part of an antient 


eſtate, without naming the an- 


tient eſtate, or ſetting forth the 
abuttals or any deſcription of it, 


or of the lands of the Gefendant | 


in it, is dad. | 

Weed v. Wray..s 38 

11. One owner of lands in a town- 

ſhip may ſue for himſelf and the 

others, to eſtabliſh a contributory 
modus for all the lands there. 

Chaytor v. Trinity Collage. 841 


Mortgage. 
See PRACTICE In EquiTY 13. 


1. Ona bill to redeem, the mort- 
gagee cannot object that the bill 


does not ſtate a valid legal con- 


veyance to him. 
Roberts v. Clayton. 71 5 


2. Baron and feme, ſeiſed in fee in 


right of the ſeme, —— by 


ejectment to get poſſe mon, and 

the mortgagor moves to ſtay pro- 
- ceedings on payment of what is 
due and coſts; if the mortgagee 
gives notice of other demands, as 
cauſe againſt the order, he muſt 
| ſpecify the nature and amount of 
ſuch demands, 


937 


| Goodtitle on dem, Lem v, Lonſdewn. 
New Tr rial, 


1. In an aQion for aſſault and kw : 
tery, the writ of inquiry was ſet 
aſide for excęſſive damages. 


| Golaſmity v. Lord Sefton, 808 


i 
Notice. 


See TITHES 3. 


* 


Nui ſance. 


See Common' t, 


Parties 


complete” owner for more than 


brings pa __ 
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20, 11.13. nn Lari. | 


I 6. _ * 5 


e 1 Money into cur. 


Ses Cors "> _PracrICE ar 
Law 1 3. 


1. ye a ſuit for various 138 of 
tithes, the defendant. offered to 


pay into court the value of all but | 


one of the articles claimed, with | 
the coſts of ſuit as to them. It 
was held. that he muſt pay the 
whole coſts then incurred. 

Morral v. Miller. Page 632 


Pleadings in Equity, | 


Sie Mopus 2. 4. 5. 


x, Bill of forecloſure as to a meſ-| 


ſuage and forty acres of land; plea 
deducing a title to the premiſes, 
and ſtating them to be a meſſuage 
and tenement, The plea is bad, as 
not relating to the land Fane rg 
Wedlake v. Hutton. 633 
2, On a bill for an account after an 
award; on the ground of matters 
' ſtated not to have been compre- 
hended in it, it muſt appear clearly 
that the award is not final, other- 
1 88 a pleg of the award is good. 
Renth v. Peach. 6 37 


15 


6. A ſobmitno 
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r Leann oh 8 
3 N e e Edwards, 8 
* 0. et Ban 

2 agee cannot- object that the bil 
ee Tal lg 


4. 4 e to the relich i is oor. 
8 — by an anſwer to the diſto- 
e | 


W 


4 
SIE: 
* XX 


to „ was 
made 'a rule of court, and an 
award made; the bill ſtated hs 
award to have been obtained by 
miſrepreſentation of facts not then 
known to the plaintiff. Plen, the 
award alone, and no anſwer, The 
Ples i 18 bad. % * 
Seartſide v. . Gardfile 735 

7. A corporation may join in à ſuit 
to eftabliſh a claim of exemption 
in favour of its individual mem - 


bers. 
| London v. Live pool, Hy 

8. A plea ftating that the Nat 
who claimed as citizens of Lon- 

don, never were reſident there, or 
paying ſcot and lot, and that they 
were admitted freemen by fraud, 
for the purpoſe of enjoying a cer- 
tain exemption, is bad for pant 


city. 
7 : Did. 

9. In a deviſe t to o . and 1 

duce to be divided, all the pr 

intereſted in the fund muſt be 

parties, although tho land is fold 

before the ſuit. 

FHaiaihful v. Hunt, 75 | 
10: In a bill to eſtabliſh) a conti- 
butory modus, all the perſons 1 | 


. 
. 


11. „ia A bill to Hors 
| where the rector is an eleemoty- 


| King is OW the Attorney 
General need 


ity. LY 0 0 SY ola 
FB i. 


12. A bil to perpetuate Thom 
going on to pray relief on the fame 


matters, is _ 


13. One owner of lands in a town- *p 


ſhip may ſue for himſelf and the 


others, to eſtabliſh a contributory | 


modus for all the lands there. 
Chaytor v. Trinity College. 841 


10 On a general demurrer to a bill * 
ſeeking relief, an objeRion to the 


diſcovery, as ſubjecting the de- 


fendant to penalties is not com- ee 


petent. 


. v. Bourgoyne. goo | 


Pleading (a at Law, 5. 


1. A Gate for goods 1 was put an 
end to by both parties, but the 


goods were in the poſſeſſion of the 
intended purcbaſer z the value| 


riſing, he converted them to his | 


own uſe, and offered the former 
price. The owner demanded' the 
increaſed price, and on refuſal, 
held the defendant to bail . for 
„goods fold and delivered.” 


This does not prevent him from | | 


ſuing in trover. 
Parry v. Dawſon. 1 

2, A ſci. fa, againſt two that they 
© ſeverally be and appear to ſhew| 
66 cauſe,” E on A bond hs 


Age. >, 766 
2 modus 


nary, foundation, of which the | 6 
not be. made a| | 


Bia. 


uo 15 . 0 


33 | See INSURANCE. 5 


Poundage. 
N ; 
5 See INTEL, 1, 2. 


Prague in Erb. 


1 


Tee InjonicrIon. Wasen 


1. A dill to perpetuate teſtimony of 


| a modus, being amended by add- 


ing an eſſential party, after the 
commiſſion executed, but before, 
publication, a new commiſfion 

was granted. 

| Biddeford v. Partridge, 646 

2. Where an order ni for ſequeſ- 
tration is obtained againſt a pri- 

vileged perſon, he is not in con- 
tempt unleſs he neglects to obey 

the order nf. 

Smallbrook v. Lord Donegal. a 

3. Such an order may be ſerved on 

the clerk in court of the defend · 


dant. 
id. 
1 The Court will not direct the 
officers of mn Eccleſiaſtical Court 
"AS. to 


YOL, 111. 


| 


. _ 


8. Where one 


an injunction on afficavit of B. “s 
. _—_ abroad, wo muſt have no- 


* 


ö : de produced 
| | Hex endende f 2 copy. © 


4 


6. One of two joint executors and 
reſiduary legatees zffigned his 
Intereſt, and *diedg; the aſſignee | 
filed a dil to have half the re- 


9. In a motion for” an injunction, 
the-plaintiff cannot read affidavits | 


"anſwer eee filed, but the 
deſendant does nt more to dis- 
ſolve the injunclion till two terms 


N „ 
F 


ere, 


— 


eli v. Gun. Page 648 
. Where an in . oh is obtained 
for want 'of „ and an 


afterwards, and when the bill has { 1 


be 
— x SING phi wen of 
COUTIE, 


Parbu . Runte. 651 


ſidue transferred. to him. 
repreſentative of the *allip nor need 1 
not be a party, vnleſs nal, ap- 
pear any doubt of the validity 1 


the a dent. 
Blake v. Jones, 891 | 
. Increaſe 'of price „is not 


alone a reaſon to open diddings | 


after the report confirmed, . 

Boyer v. Blarkwell. 656. 
perſon is reported | 
; purchaſer of ſeveral lots before the 
Maſter, if the biddings are opened 
as to one of the lots, he {ball have 
an * to _ them as to all. 
Semb. bid. 


to contradict the anſwer. 3 


Some ville v. Buckler, - 658 
2c. 4. ſued at law on à policy of 
. inſurance which he had made as 


agent for B. On a-motion for 


' Somb. ; | 


merely. to ave NA 


© ws ce d 


 *effire of Which the tent Was e 


4 


: 8 1. K e bits 6h Wh "oy 
*y Yin U  andichims 
0 initereſt, che > is wal wer 


bim to pay It before the 
' - Cargenvenv. Peters, © | 
13. A hoy mortgagee, wi 4 
iff, appliet” för 2 Yectivery his 
*xidefentitit 'who 
| 1 5 IT e 1 


F his mortga 
lin als as tenaßt be Of x pate of d 


to the ibteret' of his Mare e 
mortgage. The brder was 
1 Archdtaton v. "Bois, 76 = 
T4. After un brder u te Viſthifs'for - 
Want of 'profeciition, "the 'plaintiff 
filed a feplicarion ; and afterwards 
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facts introduced by the amend- 
ment could not have been ſtated 
befoſe. 
La v. Cel ford. 807 | 
1 5. No witneſs ought to be exa- 
mined after publication, a 
ſworn before. | 
Tenkinſon v. Pepys, Bart. 335 
16. The Court will , grant an in- 
junction to prevent the negotiat * | 
a note obtained at .play, upon 
rk bolus om of the fub- 
peœna. 
en 5 $51 
17. A bill for diſcovery of the con- 
tents of a Joſt deed, and to have 2 
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loſs of the for mer. 8 
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Anil v. Payne, 92 3 
21. Where an injun&ion is obtaine 


on the abſence of one of the de- 


1 abroad, on a motion to 


_ diſcharge, at order the anſwer of 
the other defendant cannot be 


read. 


we 


22. After exceptions are allowed, 
the defendant bas eight days to 


anſwer, and may then have an 


order for three weeks, to com- 


mence from the 'end of the eight 


days. 
1 v. Phils Sac - 
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er v. Drawater. 680 
6. The. Atorney Gencral may at 
any time amend a revenue inſorm- 
ation, as of caurſe. 
The Attorney General v. Hendrr ſong | 
714 
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Court is deſired, to control the 


out after it N 


conduct of. the auditors of public 


r accounts,. upon grounds merely 
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upon à ſummary ene by 
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the end of term; 2 rule to bring | 
in the body, taken out next day, 
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then moved to diſcharge the re- 
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terms in all; and that a reaſonable 
cauſe of delay (abſence of wit- 
neſſes abroad) ſhould be allowed, 
after the fix terms. 
' The Attorney General v. Denhon. 
| 805 
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/ Goldſmith v. Lord Sefton, 805 
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iſſuing out of K. B., and by the 
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- a ſpecific lien on the goods for 
duties, the Court of Exche- 
quer will not ſtay the proceedings 
of the crown, ſo as to let the 
queſtion be tried in K. B., which 
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1. If a ſtranger receives rent due to 


the teſtator in his lifetime, and | 
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in poſſeflion, pays the demand of 
ground-rent due at the ſame time, 
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duct ſuch payment, in an action 
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19 G. III. Co 56. | | 
24 G. III. Co 19. 


See LEGACY 2. 


24 C. III. S 2. c. 47. 720 
25 E. III. c. 47. 855. 921 
25 E. III. c. 52. 2, 48; - 
27 G. III. Co 1. | 862 
27 G. III. co 32. 720. 725, 6 
34 G. III. .. 50. 720. 724 
30 G. III. 6 104. | 862 ; 


Exrzyr 1, 2. BAIL. PRAC» 
| Tick Ar Law, 


123 2 2 * 
1 r os os 88— \ oof + e nw Wl #17 I 
on . 5 Yi * 2 s y EDT RT. 
b . a 1 ; * 7 2 2 N LE * — ee 
+- wn 4 wo . e424 xt : * 
; n 2 1 3 a 
* 3 9 2:05 


| 8. Drscovery I Monroage: 2. 


#1 3 the terms of an \ auftios | 


. - purchaſer from taking range 


og af Taxes. WG „ the nine parts. 
SE 4 ORR r | "A 
| Bee ASSESSMENT 1 , 2 : 3- Where, the cat * 
* | SE _ tithing 1455 1 2 
* Tbe Court vi not: upon mo- . 1 we 


r 
ee 

ng v. mm 5.0 
be Naw, ts 


k * 3 — > 4 
” L 
. * 1 * 

* 1 
x N . 
. 1 * F 
* L p a 
2 - 

2 | 


85 Evipancs 2, >, Mops „ 


Tins: . 
_ InTEREST oF Monzr' Iv" - 


ide ſale is to be completed by a 
certain day, yet if neither. party | 
takes any ftep to duicken the 
other, the time is waived, and 
equity will interfere to prevent the 


of it at law. 
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